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time, most of whom were ambitious and faith- 
less ; but after such long experience of the king’s 
arbitrary, dissembling and revengeful temper, I 
see no other safe course, in the actual state of the 
constitution, than what the nation concurred in 
pursuing. 

The reign of Richard II. is, in a constitutional 
light, the most interesting part of our earlier his- 
tory; and it has been the most imperfectly writ- 
ten. Some have misrepresented the truth through 
prejudice, and others through carelessness. It 
is only to be understood, and indeed there are 
great difficulties in the way of understanding it 
at all, by a perusal of the rolls of parliament, with 
some assistance from the contemporary historians, 
Walsingham, Knyghton, the anonymous biog- 
rapher published by Hearne, and Froissart. 
These, 1 must remark, except occasionally the 
last, are extremely hostile to Richard: and al- 
though we are far from being bound to acquiesce 
in their opinions, it is at least unwarrantable in 
modern writers to sprinkle their margins with 
references to such authority in support of posi- 
tions decidedly opposite.* 

The revolution which elevated Henry IV. to 
the throne wis certainly so far accomplished by 
force, that the king was in captivity, and those 
who might still adhere to him in no condition to 
support his authority. But the sincere concur- 
rence, which most of the prelates and nobility, 
with the mass of the people, gave to changes 
that could not have been otherwise effected by 
one so unprovided with foreign support as Hen- 
ry, proves this revolution to have been, if not 
an indispensable, yet a national act, and should 
prevent our considering the Lancastrian kings 
as usurpers of the throne. Nothing indeed 
looksso much like usurpation in the whole trans- 
action, as Henry’s remarkable challenge of the 
crown, insinuating, though not avowing, as 
Hume has justly animadverted upon it, a false 
and ridiculous title by right line of descent, and 
one equally unwarrantable by conquest. The 
course of proceedings is worthy of notice. As 
the renunciation of Richard might well pass for 
the effect of compulsion, there was a strong rea- 
son for propping up its instability by a solemn 
deposition from the throne, founded upon specific 
charges of misgovernment. Again, as the right 


of dethroning a monarch was no where found | 


in the law, it was equally requisite to support 
this assumption of power by an actual abdication. 
But as neither one nor the other filled the duke 
of Lancaster’s wishes, who was not contented 
with owing a crown to election, nor seemed alto- 
gether to account for the exclusion of the house 
of March, he devised this claim, which was pre- 


ferred in the vacancy of the throne, Richard’s| 


cession having been read and approved in parlia- 
ment, and the sentence of deposition, “‘out of 
abundant caution, and to remove all scruple,” 
solemnly passed by seven commissioners, ap- 
pointed out of the several estates. ‘* After 
which challenge and claim,” says the records, 
‘the lords sp.ritual and temporal, and all the es- 
tates there present, being asked separately and 
together, what they thought of the said challenge 


*It is fair to observe, that Froissart’s testimony 
makes most in favor of the king, or rather against 
his enemies, where it is most valuable, that is, in 


his account of what he heard in the English court | 


In 1395. |. iv. c. 62. where he gives a very indif- 
ferent character of the duke of Glocester. In gen- 


and undeserving to be quoted as an authority. 


and claim, the said estates, with the whole peo- 
ple, without any difficulty or delay, consented 
that the said duke should reign overthem.”’ The 
claim of Henry, as opposed to that of the earl of 
March, was indeed ridiculous; but it is by no 
means evident, that, in such cases of extreme 
urgency as leave no security for the common 
weal but the deposition of a reigning prince, 
there rests any positive obligation upon the es- 
tates of the realm to fill his place with the nearest 
heir. A revolution of this kind seems rather to 
defeat and confound all prior titles, though in 
the new settlement it will commonly be prudent 
as well as equitable, to treat them with some re- 
gard. Were this otherwise, it would be hard to 
say, why William III. reigned to the exclusion 
of Anne, or even of the Pretender, who had 
surely committed no offence at that time ; or why 
(if such indeed be the true construction of the 
Act of Settlement) the more distant branches of 
the royal stock, descendants of Henry VII. and 
earlier kings, have been cut off from their re- 


;mainders by the restriction to the heirs of the 


princess Sophia. 

In this revolution of 1309, there was as re- 
markable an attention shown to the formalities of 
the constitution, allowance made for the men 
and the times, asin that of 1688. The parliament 
was not opened by commission, no one took the 
office of president; the commons did not adjourn 
to their own chamber; they chose no speaker; 
the name of parliament was not taken, but that 
only of estates of the .realm. But as it would 
have been a violation of constitutional principles 
to assume a parliamentary character without the 
king’s commission, though summoned by his 
writ, so it was still more essential to limit their 
exercise of power to the necessity of circumstan- 
ces. Upon the cession of the king, as upon his 
death, the parliament was no more; its existence 
as the council of the sovereign, being dependent 
upon his will. The actual convention, summon- 
ed by the writs of Richard, could not lega'ly be- 
come the parliament of Henry: and the validity of 
a statute declaring it to be such would probably 
have been questionable in that age, when the 
power of statutes to alter the original principles 
of the common law was by no means thoroughly 
recognized as at the Restoration and Revolution. | 
Yet Henry was too well pleased with his friends! 
to part with them so readily; and he had much 
to effect before the fervor of their spirits should 
abate. Hence an expedient was devised, of issu- 


|ing writs for a new parliament, returnable in six | 
| days. 
} as" . 

| plied with; but the same members as had deposec 


These neither were, nor could be com- 


Richard sat in the new parliament, which was 
regularly opened by Henry’s commissioners, as 
if they had been duly elected.* In this contri-! 
vance, more than in all the rest, we may trace 
the hand of lawyers. 

If we look back from the accession of Henry! 
IV. to that of his predecessor, the counstitutional 
authority of the house of commons will be per- 
ceived to have made surprising progress during 
the course of twenty-two years. Of the three 
capital points in contest while Edward reigned, 
that money could not be levied, or laws enacted, 
without the commons’ consent, and the adminis- 
tration of government was subject to their in- 


*If proof could be required of any thing so 
self-evident, as that these assemblies consisted of 


'exactly the same persons, it may be found in 
eral, this writer is ill informed of English affairs, | 


their writs of expenses, as published by Prynne, 
4th Register, p. 450. 








n advance, free of postage. 


spection and control; the first was absolutely de- 
cided in their favor, the second was 

fectly admitted in principle, and the last was 
confirmed by frequent exercise. 1 


at least per- 


ne com 
had acquired two additional engines of irame 
efliciency; one, the right of directing the appli- 
cation of subsidies, and calling accountants be- 
} other, that 
king’s ministers for misconduct. these vigo- 
rous shoois of liberty throve more and more un- 


} 


; ' er , 
der the three kings of the house of 






of ilmpeaching the 
A il 


- ; ea 
fore them; the 


Lancaster, 
and drew such strength and nourishment from 
the generous heart of Eng! i 


: 1 
riand, that In aliere- 





times, and ina less prosperous season, though 
thecked and obstructed in their growth, neither 

blasts of arbitrary power could break them 
off, nor the mildew of servile opinion cause them 
to wither. I shall trace the progress of parlia- 
liament till the civil wars of York and Lancas- 
ter: 1. in maintaining the exclusive right of tax- 
ation; 2. in directing and checking the public 
expenditure; 3. in making supplies depend on 
the redress of grievances; 4. in securing the 
people against illegal ordinances and interpola- 
tions of the statutes; 5. in controlling the royal 
administration; 6. in punishing bad ministers; 
and lastly, in establishing their own immunities 
and privileges. 

1. The pretence of levying money without 
consent of parliament expired with Edward III.; 
who had asserted it, as we have seen, in the 
very last year of his reign. A great council of 
lords and prelates, summoned in the second 
year of his successor, declared that they couid 
advise no remedy for the king’s necessities, with- 
out laying taxes on the people, which could only 
be granted in parliament. Nor was Richard ever 
accused of illegal tallages, the frequent theme of 
remonstrance under Edward, unless we may 
conjecture that this charge is implied in an act 
(11 R. II. c. 9.) which annuls all impositions on 
wool and leather, without consent of parliament, 
if any there be.* Doubtless his innocence in this 
respect was the effect of weakness; and if the 
revolution of 1399 had not put an end to his 
newly acquired despotism, this, like every other 
right of his people, would have been swept 
away. A less palpable means of evading the 
consent of the commons was by the extortion of 
loans, and harassing those who refused to pay, 
by summonses before the council. These loans, 
the frequent resource of arbitrary sovereigns in 
later times, are first complained of in an early 
parliament of Richard II.; and a petition is grant- 
ed that no man shall be compelled to lend the 
king money. But how little this was regarded, 
we may infer from a writ directed in 1386, to 
some persons in Boston, enjoining them to assess 
every person who had goods and chattles to the 
amount of twenty pounds, in his proportion of 
two hundred pounds, which the town had pro- 
mised to lend the king; and giving an assurance 
that this shall be deducted from the next subsidy 
to be granted by partiament. Among other ex- 
traordinary parts of this letter is a menace of for- 
feiting life, limbs and property held out against 
such as should not obey these commissioners. 
After his triumph over the popular party towards 
the end of his reign, he obtained large sums in 
this way. 








*It is positively laid down by the assertors of 
civil liberty in the great case of impositions that 
no precedents for arbitrary taxation of exports or 
imports occur from the accession of Richard Il. 
to the reign of Mary. 
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Under the Lancastrian kings, there is much 
less appearance of raising money in an unpar- 
liamentary course. 
from a great council in the year 1400; but they 
did not pretend to charge any 
selves; 
wards gave the king a contribution. A 
the richest men in their counties to advance the 
money voted by parliament. This, if any com- 


pulsion was threatened, is an instance of over-| 


strained prerogative, though consonant to the 
practice of the late reign. 


Henry IV. 


liament upon goods imported, under certain re- 


strictions in favor of the merchants, with a‘pro-| 


Henry IV. obtained an aid) 


besides them-| 
thouch it seems that some towns after-| 
few | 
years afterwards, he directs the sheriffs to call on| 


There is, however, | 
an instance of very arbitrary conduct with res-| 
pect to a grant of money in the minority of | 
A subsidy had been granted by par- | 
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| times of Richard II., by grant 
'sidy on wool and leather during his life. This, | 
'an historian tell us, Henry IV. had vainly labor- 
ed to obtain; but the taking of Harfleur intoxi-| 
cated the English with new dreams of conquest | 
in France, which their good sense and constitu- 
tional jealousy were not firm enough to resist. 
The continued expenses of the war, however, 
prevented this grant from becoming so danger-| 
ous as it might have been in a season of tran- 
quility. Henry V., like his father, convoked par- 
liament almost in every year of his reign. 

4. It had been out of question, that the legis-| 
lature consisted of the king, lords and commons i) 
or in stricter language, that ihe king could not! 
make or repeal statutes without the consent of| 
parliament. But this fundamental maxim was 
still frequently defeated by various acts of eva- 


. | . . . ’ a } 

vision, that if these conditions be not observed | sion or violence ; which, though protested against 
. . . . . rT 

on the king’s part, then the grant should be void | as illegal, it was a difficult task to prevent. The 


and of no effect. But an entry is made on the 
roll of the next parliament, that ** whereas some 
disputes have arisen about the grant of the last 
subsidy; it is declared by the duke of Bedford, 
and other lords in parliament, with advice of the 


judges and others learned in the law, that the | 
said subsidy was at all events to be collected and | 


levied for the king’s use; notwithstanding any 
conditions in the grant of the said subsidy con- 
tained.” 


ne dispended to no other use, but only in and 
for the defense of the said rioalme.” 
2. The right of granting supplies would have 


been very incomplete, had it not been accom-| 


vanied with that of directing their application. 
his principle of appropriating public monies 
began, as we have seen, in the minority of Rich- 


ard; and was among the best fruits of that pe-| 


riod. It was steadily maintained under the new 
dynasty. 
two fifteenths and two tenths, with a tax 
skins and wool, on condition that it should be 
expended in defence of the kingdom, and _ not 
otherwise, as Thomas Lord Furnival, and Sir 
John Pelham, ordained treasurers of war for this 
parliament, to receive said subsidies, shall ac- 


count and answer to the commons at the next! 


parliament. These treasurers were in 
parliament to execute their trust. 
caution was adopted in the next session. 


3. The commons made a bold attempt in the 


sworn 


second year of Henry IV. to give the strongest | 


security to their claims of redress, by inverting 
the usual course of parliamentary proceedings. 
It was usual to answer their petitions on the 
last day of the session, which put an end to all 
further discussion upon them, and prevented 
their making the redress of grievances a neces- 
sary condition of supply. They now requested, 


their grant of subsidy. This was one of the ar- 
ticles which Richard II’s judges had declared it 
high treason to attempt. 
ned to make a concession which would virtually 
have removed the chief impediment to the as- 
cendancy of parliament. He first said, that he 
would consult with the lords, and answer ac- 
cording to their advice. On the last day of the 
session, the commons were informed that ‘it 
had never been known in the time of his ances- 


tors, that they should have their petitions an-' 


swered before they had done all their business in 
parliament, whether of granting money, or any 
other concern; wherefore the king will not alter 
the good custoins and usages of ancient times.” 

Notwithstanding the just views these parlia- 


ments appear generally to have entertained of 


their power over the public purse, that of the 3d 
of Henry V. followed a precedent trom the worst 


The commons, however, in making the | 
grant of a fresh subsidy in this parliament, re- 
newed their former conditions, with the addition | 
of another, that “it ne no part thereof be beset) 


The parliament of 6 H. IV. granted | 
on 


A similar pre- | 


Henry was not incli-| 


| king sometimes exerted a power of suspending | 
the observance of statutes; as in the ninth of} 


Ri 


|as to one passed in the last parliament, forbidding | 
the judges to take fees, or give counsel in cases| 
| where the king was a party; which, ** because | 
lit 
king would have of no effect till it should be de-| 
clared in parliament.” The apprehension of 


|**assent that the king make such sufferance re- 
'specting the statute of provisors, as shall seem 
reasonable to him, so that the said statute be not 
repealed ; and moreover that the commons may 
disagree thereto at the next parliament, and re- 
sort to the statute ;” with a protestation that this 
‘assent, which is a novelty, and never done be- 
'fore, shall not be drawn into precedent; praying 
ithe king that this protestation may be entered 
on the roll of parliament. A petition in one of 
Henry IV.’s parliaments, to limit the number of, 
attornies, and forbid filazers and prothonotaries 
from practising, having been answered favorably 
,as to the first point, we find a marginal entry in 
the roll, that the prince and council had respited 
the execution of this act. 

The dispensing power, as exercised in favor 
lof individuals, is quite of a different character 
from this general suspension of statutes, but in- 
\directly weakens the sovereignty of the legisla- 
ture. This pewer was exerted, and even re- 


genets. In the first of Henry V., the commons 
| pray, that the statute for driving aliens out of 
the kingdom be executed. The king assents, 
saving his prerogative, and his right of dispens- 
ing with it when he pleased. To which the 
commons replied, that their intention was never 


| ther wise, nor by God’s help, ever should be. 
that an answer might be given before they made | 


At the same time one Rees ap Thomas petitions 
the king to modify or dispense with the statute 
prohibiting Welclimen from purchasing lands in 
England, or the English towns in Wales; which 
the king grants. In the same parliament, the 
commons pray, that no grant or protection be 
made to any one in contravention of the statute 
of provisors, saving the king’s prerogative. He 
merely answers, ‘** Let the statutes be observ- 
ed:” evading any allusion to his dispensing 
po wer. 

It has been observed under the reign cf Ed- 
, ward III., that the practice of leaving statutes to 
| be drawn up by the judges, from the petition and 
answer jointly, after a dissolution of parliament, 
| presented an opportunity of falsifying the inten- 
tion of the legislature, whereof advantage was 
often taken. Some very remarkable instances 
of this fraud occurred in the succeeding reigns. 

An ordinance was put upon the roll of parlia-| 


ing the king a sub- 


chard II., when a petition that all statutes| 
'might be confirmed is granted with an exception | 


was too severe, and needs declaration, the 


this dispensing prerogative and sense of its ille-| 
gality are manifested by the wary terms where-| 
in the commons, in one of Richard’s parliaments, | 
|is unusual-in the laws of this time. 


cognized, throughout all the reigns of the Planta-| 


' that 


ment, in the fifth of Richard II., empowering 
sheriffs of counties to arrest preachers of heresy, 
and their abettors, and detain them in prison till 
they should justify themselves before the church. 
This was introduced into the statutes of the year ; 


|but the assent of lords and commons is not ex- 
pressed, 


In the next parliament, the commons, 
reciting this ordinance, declare that it was never 
assented to or granted by them, but what had 
been proposed in this matter, was without their 
concurrence; (that is, as I conceive, had been 
rejected by them,) and pray that this statute be 
annulled, for it was never their intent to bind 
themselves or their descendants to the bishops 
more than their ancestors had been bound in 
times past. The king returned an answer, 
agreeing to this petition. Nevertheless the pre- 
tended statute was untouched, and remains still 
among our laws; unrepealed, except by desue- 
tude, and by inference from the acts of much la- 
ter times. 

This commendable reluctance of the commons 
to let the clergy forge chains for them produced, 
as there is much appearance, a similar violation 
cf their legislative rights in the next reign. The 
statute against heresy in the second of Henry 
[V. is not grounded upon any petition of the 
commons, but only upon one of the clergy. It 
is said to be enacted by consent of the lords, but 
no notice is taken of the lower house in the par- 
liament roll, though the statute reciting the peti- 
tion asserts the commons to have joined in it.* 
The petition and statute are both in Latin, which 
In a subse- 
quent petition of the commons, this act is styled 
‘“‘the statute made in the second year of your 
majesty’s reign, at the request of the prelates 
and clergy of your kingdom;” which affords a 
presumption, that it had no regular assent of par- 
liament. And the spirit of the commons during 
this whole reign being remarkably hostile to the 
chureh, it would have been hardly possible to 
obtain their consent to so penal a law against 
heresy. Several of their petitions seem designed 
indirectly to weaken its efficacy. 

These infringements of their most essential 
right were resisted by the commons in various 
ways, according to the measure of their power. 
In the fifth of Richard II., they request the lords 
to let them see a certain ordinance before it is 
engrossed. At another time they procured some 
of their own members, as well as peers, fo be 
present at engrossing the roll. At length they 
spoke out unequivocally in a memorable petition, 
which, besides its intrinsic importance, is deserv- 
ing of notice, as the earliest instance in which 
the House of Commons adopted the English lan- 
guage. I shall present its venerable orthography 
without change. 

**Oure soverain lord, youre humble and trewe 
lieges that ben come for the comune of youre 
long byseechyn onto youre rizt riztwesnesse. 
Phat so as hit hath ever be thair libte and fredom, 
thar sholde no statut no lawe be made 


*There had been, however, a petition of the 
commons on the same subject, expressed in very 
general terms, on which this terrible superstruc- 
ture might artfully be raised. 

+ We find a remarkable petition in 8 H. IV., 
professedly aimed against the Lollards, but in- 
tended, as [strongly suspect, in their favor. It 


/condemns persons preaching against the catholic 


faith or sacraments to imprisonment till the next 
parliament; when they are to abide such judg- 
ment as should be rendered by the king and the 
peers of the realm. This seems to supersede the 
burning statute of 2 H. [V., and spiritual cogni- 
zance of heresy. Rot. Parl. p. 583. See too p. 
626. The petition was expressly granted ; but 
the clergy, I suppose, prevented its appearing on 
the statute-roll. 
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offlasse than they yaf therto their assent: con- 
sideringe that the comune of your lorde, the 
wiche that is, and ever hath be, a membre of 
youre parlement, ben as well assenters as peti- 
tioners that fro this tyme foreward, by com- 


pleynte of the comune of any myschief axknynge | 


remedie by mouthe of their spek-> for the com- 
une, other ellys by petition writen, that ther 
never be no lawe made theruppon, and engros- 
ed as statut and lawe, nother by addicions, no- 
ther by diminucions, by no manner of terme ne 
termes, the whiche that sholde chaunge the sen- 
tence, and the entente axked by the speker 
mouthe, or the petitions beforesaid yeven up yn 
writyng by the manere forsaid, withoute assent 
of the forsaid comune. Consideringe oure sove- 
rain lord, that it is not in no wyse the entente of 
youre comunes, zif yet be so that they axke you 
by spekyng, or by writyng, too thyngs or three, 
or as manye as theym lust: But that ever it 
stande in the fredom of youre hie regalie, to 
graunte which of thoo that you luste, and to 
werune the remanent. 

**The kyng of his grace especial graunteth 
that fro henceforth nothyng be enacted to the 
peticions of his comune, that be contrarie of hir 
askyng, wharby they shuld be bound withoute 
their assent. Savying alwey to our liege lord 
his real prerogatif, to graunte and denye what 
hum lust of their petitions and askynges afore- 
saide.”’* 

Notwithstanding the fulness of this assent to 
so important a petition, we find no vestige of 
either among the statutes; and the whole trans- 
action is unnoticed by those historians, who 
have not looked into our original records. If 
the compilers of the statute roll were able to keep 
out of it the very provision that was intended 
to check their fraudulent machinations, it was 
in vain to hope for redress without altering the 
established practice in this respect; and indeed 
where there was no design to falsify the roll, it 
was impossible to draw up statutes which should 
be in truth the acts of the whole legislature, so 
long as the king continued to grant petitions in 

art, and to engraft new matter upon them. 
Such was still the case, till the commons hit 
upon an effectual expedient for securing them- 
selves against these encroachments, which has 
lasted without alteration to the present day.— 
This was the introduction of complete statutes, 
under the name of bills, instead of the old peti- 
tions; and these containing the royal assent, and 
the whole form of a law, it became, though not 
quite immediately, a constant principle, that the 
king must admit or reject them without qualifi- 
cation. This alteration, which wrought an ex- 
traordinary effect on the character of our con- 
stitution, was gradually introduced in Henry 
VI.’s reign.t 


*Rot. Parl. v. iv. p. 22. It is curious that the 
authors of the Parliamentary History say that the 
roll of this parliament is lost, and consequently 
suppress altogether this important petition. In- 
stead of which they give, as their fashion is, im- 
pertinent speeches out of Holingshed, which 
are certainly not genuine, and would be ‘of no 
value if they were so. 

tThe variations of each statute, as now print- 
ed, from the parliamentary roll, whether in form 
or substance, are noticed in Cotton’s Abridg- 
ment. It may be worth while to consult the 
preface to Ruffhead’s edition of the Statutes, 
where this subject is treated at some length. 

Perhaps the triple division of our legislature 
may be dated from this innovation. For_as it is 
impossible to deny that, while the king promul- 
gated a statute founded upon a mere petition, he 


‘of his people. 


to the will of God and laws of the land, protested 








From the first years of Henry V., though not, money granted by the commons for the war 
I think, earlier, the commons began to concern should be received by treasurers appointed in 
themselves with the petitions of individuals to parliament, and disbursed by them for no other 
the lords or council. The nature of the juris-| purpose, unless in case of rebellion. At the re- 
diction exercised by the latter will be treated quest of the commons, he named the members of 
more fully hereafter ; it is only necessary to men-|his privy council; and did the same with some 
tion in this place, that many of the requests pre-/variation of persons, two years afterwards.— 
ferred to them were such as could not be granted | These, though not nominated with the express 
without transcending the boundaries of law. A |consent, seem to have had the approbation of the 


just inquietude as to the encroachments of the commons; for a subsidy is granted, in 7 H. IV., 


king’s council had long been manifested by the among other causes, for the great trust that the 
commons; and finding remonstrances ineffec- commons have in the lords lately chosen, and 
tual, they took measures for preventing such ordained to be of the king’s continual council, 
usurpations of legislative power, by introducing |that there shall be better management than here- 
their own consent to private petitions. These |tofore. 

were now presented by the hands of the com-|; In the sixth year of Henry, the parliament, 
mons, and in very many instances passed in the | which Sir E. Coke deride#as unlearned, because 
form of statutes, with the express assent of all lawyers were excluded from it, proceeded toa 
parts of the legislature. Such was the origin of resumption of grants, and a prohibition of alien- 
private bills, which occupy the greater part of ating the ancient inheritance of the crown with- 
the rolls in Henry V. and VI.’s parliaments. The jout consent of parliament; in order to ease the 
commons once made an ineffectual endeavor to commons of taxes, and that the king might 
have their consent to all petitions presented to|live on hisown. This was a favorite, though 
the council in parliament rendered necessary by|rather chimerical project. In a later parliament, 
law; if I rightly apprehend the meaning of the it was requested that the king would take his 


rollin this place, which seems obscure or cor-|council’s advice how to keep within his own re- 


rupt. ivenue. He answered that he would willingly 
5. If the strength of the commons had lain | comply, as soon as it should be in his power. 
merely in the weakness of the crown, it might} But no parliament came near, in the number 
be inferred, that such harassing interference jand boldness of its demands, to that held in the 
with the administration of affairs as the youth-|8th year of Henry [V. The commons presented 
ful and frivolous Richard was compelled to en- thirty-one articles, none of which the king ven- 
dure would have been sternly repelled by his|tured to refuse, though pressing very severely 
experienced successor. But, on the contrary,|upon his prerogative. He was to name sixteen 


ithe spirit of Richard might have rejoiced to see | counsellors, by whose advice he was solely to be 


that his mortal enemy suffered as hard usage at|guided, none of them to be dismissed without 
the hands of parliament as himself. After a few conviction of misdemeanor. The chancellor and 
years, the government of Henry became ex-| privy seal to pass no grants or other matter con- 
tremely par ate-vimy Perhaps his dissension with | etal to law. * ae persons about the court stir- 
the great family of Perey, which had placed him |ring up the king or queen’s minds against their 
on the throne, and was regarded with partiality subjects, and duly convicted thereof, to lose 
by the people, chiefly contributed to this aliena-|their offices, and to be fined. The king’s ordi- 
tion of their attachment. The commons request-|nary revenue was wholly appropriated to his 
ed, in the fifth of his reign, that certain persons | household and the payment of his debts; no grant 
might he removed from the court; the lords con-| of wardship or other profit to be made thereout, 
curred in displacing four of these, one being the|nor any forfeiture to be pardoned. The king 
king’s confessor. Henry came down to parlia-| considering the wise government of other chris- 
ment and excused these four persons, as know-! tian princes, and conforming himself thereto,” 
ing no special cause why they should be remov-| was to assign two days in the week for petitions 
ed; yet, well Se ee oo = — '** it being an honorable and necessary thing, that 
and commons should ordain would be for his and | his lieres w sir sie; ie 
his kingdom’s interest, and therefore anxious to| Sane No judicial ils ee es ae tg 
conform himself to their wishes, consented to the| yenue or household to enjoy his place for life or 
said ordinance, and charged the persons in ques-|term of years. No petition to be presented to 
tion to leave his palace; adding that he would | the king by any of his household, at times when 
do as much by any other about his person, whom the council were not sitting. The council to de- 
he should find 7 have ers the ill oman termine nothing cognizable at common law, un- 
t was in the same session that/les; for a reasonable cause and with consen 
the archbishop of Canterbury was commanded to|the judges. The statutes regulating  vaieie 
declare before the lords the king’s intention re-| were confirmed; abuses of various kinds in the 
s i is adminis ion; allowi that s 21 ¢ : : eer ae es 
Lindh ial! what ‘Gene sanies ia i Split iene ane Ge eee ee 
§ ¢ Mm : dden ; elections of knights for counties put 
household ; and therefore, ‘‘ wishing to conform! ynder regulation. The council and officers of 
state were sworn to observe the common law, 
and all statutes, those especially just enacted. 

It must strike every reader, that these provi- 
sions were of themselves a noble fabric of consti- 
tutional liberty, and hardly perhaps inferior to 
the petition of right under Charles I. We can- 


that he would let in future no letters of signet’ 
or privy seal go in disturbance of law, besceched | 
the lords to put his household in order, so that 
every one might be paid, and declared that the} 


either house of parliament in a perfect shape, and | 
receiving first the assent of lords and commons,’ 
and finally that of the king, who has no power} 
to modify them, must be deemed to proceed, and 
derive their efficacy, from the joint concurrence 
of all the three. It is said indeed at a much ear- 
lier time, that le ley de la terre est fait en parle- 
ment par le roi, et les seigneurs espirituels et 
temporels, et tout la communaute du royaume. 
Rot. Parl. vol. iii. p. 293. But this | must allow 


was himself the real legislator, so I think it is| was in the violent session of 11 Ric. IL., the con-| 
equally fair to assert, notwithstanding the formal) stitutional authority of which is not to be highly) pis liberty as any of his ancestors had ever been. 


preamble of our statutes, that laws brought into prized. 


not account for the submission of Henry to con- 
ditions far more derogatory than ever were im- 
posed on Richard, because the secret politics of 
his reign are very imperfectly understood. To- 
wards its close he manifested more vigor. The 
speaker, Mr. Thomas Chaucer, having made the 
usual petition for liberty of speech, the king an- 
swered that he might speak as others had done 
in the time of his, (Henry’s,) ancestors, and his 
own, but not otherwise; for he would by no 
means have any innovation, but be as much at 


| Some time after he sent a message to the com- 
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mons, complaining of a law penned at the last| | sum imoned in order to advise concerning the| been. gros sly against the honor and advantage of 


parliament, infrin 
tive, which he requested their consent to repeal. 
To this the commons agreed, 
king’s thanks, who declared at the same time he | 
would 
any of his ancestors. It does not appear what 
was the particular subject of his complaint; but 
there had been much of the same remonstrating 
Spirit in he last parliament, that was manifested 
on preceding occasions. The commons, how- 
ever. 
ther dismayed. Eefore their dissolution, they 
petition the king, that whereas he was reported 
to be offended at some of his subjects in this and 
the preceding parliament, he would openly de- 
clare, that he held them all for loyal subjects. 
Henry granted this, *‘ of his special grace ;”’ and 


thus concluded his reign more triumphantly with | ofa 


respect to his domestic battles than he had gone 
through it. 

Power deemed to be ill gotten is naturally | 

recarious; and the instance of Henry IV. has'| 
Caen well quoted to prove that public liberty | 
flourishes with a bad title in the sovereign. None 
of our sings seem to have been less 
and indeed he had little claim to affection. 
what mea denied to the reigning king, they 
poured in full measure upon the heir of his| 
throne. The virtues of the Prince of Wales are | 
almost invidiously eulogized by those parliaments | 
who treat harshly his father; and these records 
afford a strong presumption, that some 
tulance or riot has been much exaggerated by 
the vulgar minds of our chroniclers. One can 
scarcely undersiand at least, that a prince, who 
was three years engaged in quelling the danger- | 
ous insurrection of Glen: dour, and who in the 
latter time of his father’s reign, presided at the 
council, was so lost in a cloud of low debauchery 
as common fame represents. Loved he certainly 
was throughout his life, as so intrepid, affable, 


and generous a teinper well deserved ; 
sentiment was heightened to admiration, by suc- 


cesses still more rapid and dazzling than those 
of Edward III. During his reign there scarcely 
appears any vestige of dissatisfaction in parlia- 
ment; a circumstance very honorable, whether 
we ascribe it to the justice of his administration, 
or to the affection of his people. 
exceptions, though they are rather one in spirit, 
might be made; the first, a petition to the duke 
of Glocester, then holding parliament as guar- 
dian of England, that he would move the king 
and queen to return, as spee dily as might please | 
them, in relief and comfort of the commons; the | 
second, a request that their petitions might not | 
be sent to the king beyond sea, but altogether | 
determined ‘ within this kingdom of England, 
during this parliament ;” and that this ordinance | 
might be of force in all future parliaments to be | 
held in England. This prayer, to which the 
guardian declined to accede , evidently sprung | 
from the apprehensions excited in their minds | 
by the treaty of Troyes, that England might be- 


come a province of the French crown, which | 
led them to obtain a renewal of the statute of| 
Edward III., declaring the independence of this | 


kingdom. 
It has been seen already, that even Edward 


ITI. consulted his parliament upon the expedien- | 


cy of negotiations for peace; though at that time 
the commons had not acquired boldness enough 
to tender their advice. In Richard II.’s reign 
they answered toa similar proposition with a 
little more confidence, that the dangers each 
way were so-considerable they dared not decide, | 
though an honorable peace would be the greatest | 
comfort they could have; and concluded by hop-| 
ing that the king would not engage to do homage 
for Calais or the conquered country. The par-| 
liament of the tenth of his reign was expressly 


and received the | 


keep as much freedom and prerogative as | | I 


for reasons we cannot explain, were ra-| 


beloved | 
Put | 


early pe-| 


and this | 


Perhaps two| 


ging his liberty and preroga-|king’s intended expedition beyond sea; a great! the crown. 


}council, which had previously been assembled 
at Oxford, having declared their incompetence 
|to consent to this measure without the advice of 
varliament. 
similar reference, the 
to give any opinion. They confirmed the league 
of Henry V. with the Emperor Sigismund. And 
ithe treaty of Troyes, which was so fundamental- 
ily to change the situation of Henry and his suc- 
| cessors, 0 obtained as it evidently required, the 
\sanction of both houses of parliament. These 
| precedents conspiring with the weakness of the 
|executive government, in the minority of Henry 
|V I., to fling an increase of influence into the 
iscale of the commons, they 
jrence necessary to all. important business, 
foreign and domestic nature. 


both 


jance of the king of Scots, the 
| Bedford and Glocester were made denizens, and 
mediators were appointed to reconcile the dukes 
of Glocester and BL urgundy, by authority of the 
three estates assembled in parliament. Leave 
was given to the dukes of Ledford and Gloces- 
ter, and others in the king’s behalf, 
| peace with France, by both houses of parliament, 
|in pursuance ofan article in the treaty of Troyes, 
|that no treaty should be set on foot with the 
| dauphin without consent of the three 
jboth realms. This article was afterwards re- 
pealed. 

| Some complaints are made by the commons, 
even during the first years of Henry’s minority, 
that the king’s subjects underwent arbitrary im- 
prisonment, and were vexed by summonses be- 
ifore the council, and by the newly invented 
writ of subpeena out of chancery. Eut these are 
|not so common as forme rly; and so far as the 
|rolls lead us to any inference, there was less in- 
ijustice committed by the government under 
Henry VI. and his father, than at any former 
|period. Wastefulness indeed might justly be 
imputed to the 
‘lavished the king’s revenue. ‘This ultimately 
lled to an act for resuming all grants since his 


| 
|accession, founded ae a “pub lic declaration of 


ithe great officers of the crown, that his debts 
amounted to £'372,000 and the annual expense 
|of the househ old to £24,000, while the ordinary 
| re vee was not more than £5,000. 

Dut before this time the sky had begun to 
aati n, and discontent with the actual adminis- 
|tration pervaded every rank. The causes of this 
are familiar; the unpopularity of the king’s mar- 
riage with Margaret of Anjou, and her impolitic 
violence in the conduct of affairs, 
|the imputed murder of the people’s favorite, the 
Duke of Glocester. This provoked an attack 
upon her own creature the duke of Suffolk. Im- 
peachment had lain still, like a sword in the 
scab ard, sinee the accession of Henry IV.; 
when the commons, though not preferring formal 
larticles of accusation, had petitioned the king 
that Justice Rickhill, who had been employed to 
take the duke of Glocester’s confession at Calais, 
and the lords appellants of Richard II.’s last par- 
liament, should be put on their defence before 
the lords. In Suffolk’s case, the commons seem 
to have procee ded by bill of attainder, or at least 
ito have designed the judgment against that 
minister to be the act of the whole legislature. 
|For they delive red a bill containing 
jagainst him to the lords with a re quest “that the y| 
would pray the king’s majesty to enact that bill| 

}. 

in parliament, and that the said duke might be | 
proceeded against upon the said articles in par- 
liament according to the law and custom of Eng-| 
land. These articles contained charges of high 
| treason ; chiefly relating to his conduct in France, 
which whether treasonable or not, seems to have 


Yet a few years afterwards, on a} 
commons rather declined | 


inade their concur-| 


Thus commis- | 
|sioners were appointed to treat of the deliver-| 
dutchesses of 


to treat of 


estates of 


regency, who had scandalously | 


particularly | 


;er of the commons in 31 H. 
articles | 


At a later day, the commons pre- 
sented many other articles of misdemeanor. To 
the former he made a defence, in presence of the 
king as well as the lords both spiritual and tem- 
poral; and indeed the articles of impeachment 
were directly addressed to the king, which geve 
him a reasonable pretext to interfere in the 
judgment. But, from apprehension, as it is said, 


that Suffolk could not escape conviction upon at 
least some part of these charges, Henry anticipa- 


ted with no slight irregularity the course of legal 
trial; and summoning the peers into a private 


chamber, informed the duke of Suffolk, by the 


mouth of his chancellor, that, inasmuch as he 
had not put himself upon his peerage, but sub- 
mitted wholly to the royal pleasure, the king, ac- 
quitting him of the first articles containing mat- 
ter of treason, by his own advice, and not that 
of the lords, nor by way of judgment, not being 
in a place where judgment could be delivered, 
banished him for five years from his dominions. 
The lords then present besought the king to let 
their protest appear on record, that neither they 
nor their posterity might lose their rights of peer- 
age by this precedent. It was justly considered 
as an arbitrary stretch of prerogative, in order to 
defeat the privileges of parliament, and screen a 
favorite minister from punishment. But the 
course of proceeding by bill of attainder, instead 
of regular impeachment, was not judiciously 
chosen by the commons. 

7. Privilege of parliament, an extensive and 
singular branch of our constitutional law, begins 
to attract attention under the Lancastrian princes. 
It is true indeed, that we can trace long before 
by records, and may infer with probability as to 
times whose records have not survived, one con- 
siderable immunity, a freedom from arrest for 
persons transacting the king’s business in his 
national council. Several authorities may be 
found in Mr. Hatsell’s precedents ; of which one, 
in the 9th of Edward II., is conclusive. But in 


jthose rude times, members of parliament were 


not always respected by the officers executing 
legal process, and still less by the violaters of 
law. After several remonstrances which the 
crown had pyeeers the commons obtained the 
statute 11 H. VI. c. 11. for the punishment of 
such as assault any on their way to the parlia- 


'ment, giving double damages to the party. They 


had more difficulty in establishing, nals Bhesnde 
ing the old precedents in their favor, an immu- 
nity from all criminal process, except in charges 


| of treason, felony, and breach of peace, which is 


their present measure of privilege. The truth 
was, that with a right pretty clearly recognized, 
as is admitted by the judges in Thorp’s case, the 
house of commons had no regular compulsory 
process at their command. In the case of Lark, 
servant of a member, in the 8th of Henry VI., 
and of Clerke, himself a burgess, in the 39th of 
the same king, it was thought necessary to effect 
their release from a civil execution by special 
acts of parliament. The commons, in the former 
instance, endeavored to make the law general, 
that no members nor their servants might be ta- 
ken, except for treason, felony, and breach of 
peace; but the king put a negative upon this part 
of their petition. 

The most celebrated, however, of these early 
cases of privilege is that of Thomas Thorp, spe rak- 
VI. This person, 
who was moreover a baron of the exchequer, 
had been imprisoned on an execution at suit of 
the duke of York. The commons sent some of 
their members to complain of a violation of pri- 
| vilege to the king and lords in parliament, and 
to demand Thorp’s release. It was alleged by 
the duke of York’s council, that the trespass 
done by Thorp was since the beginning of the 
parliament, and the judgment thereon given in 














time of vacation, and not during the sitting. 
The lords referred the question to the judges, 
who said after deliberation, that “they ought not 
to answer to that question, for it hath not be 
used aforetyme, that the justices should in any 
wise determine the privilege of this high court 
of parliament; for it is so high and so mi zhty in 
in his nature, that it may make law, and that 
that is law it may make no law; and the deter- 
mination and knowledge of that privilege he- 
longeth to the lords of the parliament, and not to 
the justices.” They went on, however, after 
observing that a general writ of supersedeas of 
all processes upon ground of privilege had not 
been known, to say, that, ‘if any person that is 
a member of this high court of parliament be ar- 
rested in such cases as be not for treason or felo- 
ny, or surety of the peace; or for a condemnation 
had before the parliament, it is used that all 
such persons shou!d be released of such arrests 
and make an attorney, so that they may have 
their freedom and liberty, freely to intend upon 
the parliament.” i 

Notwithstanding this answer of the judges, it 
was concluded by the lords, that Thorp should 
remain in prison, without regarding the alleged 
privilege; and the commons were directed in 
the king’s name to proceed ** with all goodly 
haste and speed”? to the election of a new speak- 
er. It is curious to observe, that the commons, 
forgetting their grievances, or content to drop 
them, made such haste and speed according to 
this command, that they presented a new speak- 
er for approbation the next day. 

This case, as has been strongly said, was be- 
gotten by the iniquity of the times. The state 
was verging fast towards civil war; and Thorp, 
who afterwards distinguished himself for the 
Lancastrian cause, was an inveterate enemy of 
the duke of York. That prince seems to have 
been swayed a little from his usual temper, in 
procuring so unwarrantable a determination. In 
the reign of Edward IV., the commons claimed 
privilege against any civil suit during the time 
of their session ; but they had recourse, as before, 
to a particular act of parliament to obtain a writ 
of supersedeas in favor of one Atwell, a member, 
who had been sued. The present law of privi- 
lege scems not to have been fully established, or 
at least effectually maintained, before the reign 
of Henry VII. 

No privilege of the commons can be so funda- 
mental as liberty of speech. This is claimed at 
the opening of every parliament by their speaker, 
and could never be infringed without shaking 
the ramparts of the constitution. Richard II.’s 
attack upon Haxey has been already mentioned 
as a flagrant evidence of his despotic intentions. 
No other case occurs until the 33d year of Henry 
VI., when Thomas Young, member for Pristol, 
complained to the commons, that, ** for matters 
by him showed in the house accustomed for the 
commons in the said parliaments, hé was there- 
fore taken, arrested, and rigorously in open wise 
led to the Tower of London, and there grievous- 
ly in great duress long time imprisoned against 


the said freedom and liberty,” with much more! 


to the like effect. The commons transmitted 
this petition to the lords, amd the king “ willed, 
that the lords of his council do and provide for 
the said suppliant, as in their discretions shall be 
thought convenient and reasonable.”? This im- 
prisonment of Young, however, had happened 
SIX years before, in consequence of a. motion 
inade by him, that the king then having no is- 
sue, the duke of York might be declared heir 
apparent of the crown. 
when the duke was protector, he thought it 
Well-timed to prefer his claim to remuneration. 
There is a remarkable precedent in the 9th of 
Henry IV., and perhaps the earliest authority 
for two eminent maxims of parliamentary law; 
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'and how no man can resist this malice, unless, 


In the present session. | 


that the commons possess an exclusive right of | 
originating money bills, and that the king ought | 
not to take notice of matters pending in parlia-| 
ment. A quarrel broke out between the two} 
houses upon this ground; and as we have not| 
before seen the commons venture to clash open-| 
ly with their superiors, the circumstance is for 
this additional reason worthy of attention. As 
it has been little noticed, I shall translate the 
whole record. 

‘* Fridav, the second day of December, which 


was the last day of the parliament, the commons | 


came before the king and the lords in parliament, 
and there by command of the king, a ¢ 
of indemnity touching a certain altercation moved 
between the lords and commons was read; and 
on this it was commanded by our said lord the} 
king, that the said schedule should be entered of} 
record in the roll of parliament; of which sche-| 
dule the tenor is as follows: be it remembered, 
that on Monday the 21st day of November, the 
king our sovereign lord being in the council- 
chamber in the abbey of Glocester, the lords spi- 
ritual and temporal for this present parliament, 
assembled being then in his presence, a debate 
took place among them about the state of the 
kingdom, and its defence to resist the malice of} 
the enemies who on every side prepare to mo- 


lest the said kingdom and its faithful subjects, | 


1 
chedule | 
j 


for the safeguard and defence of his said king- | 
dom, our sovereign lord the king has some nota-| 
ble aid and subsidy granted to him in his present} 
parliament. And therefore it was demanded of 
the said lords by way of question, what aid would | 
be sufficient and requisite in 
stancest To which question it was answered | 
by the said lords severally, that considering the 
necessity of the king on one side, and the pove r-| 
tv of his people on the other, no less aid coul ] 
be sufficient, than one tenth and a half from 
cities and towns, and one fifteenth and e half} 
from all other lay persons; and besides, to grant| 
a continuance of the subsidy on wool, woolfels, | 
and leather, and of three shillings on the tun 
(of wine,) and twelve pence on the pound (of 
other merchandise,) from Michaelmas next en- 
suing for two years thenceforth. Whereupon, 
by command of our said lord the king, a message 
was sent to the commons of this parliament, to 
cause a certain number of their body to come be-| 
fore our said lord the king and the lords, in or- 
der to hear and report to their companions what | 
they should be commanded by our said lord the 
kine. And upon this the said commons sent 
into the ice of our said lord the king. and 
the said lords twelve of their companions; to 
whom, by command of our said lord the king, 
the said question was declared, with the answer 
by the said lords severally given to it. Which 
answer it was the pleasure of our said lord the 
king, that they should report to the rest of their 
fellows, to the end that they might take the short- | 
est course to comply with the intention of the! 
said lords. Which report being thus made to 
the said commons, they were greatly disturbed 
at it, saying and asserting it to be much to the | 
prejudice and derogation of their liberties. And 
after that our said lord the king had heard this, 
not willing that any thing should be done at 
present, or in time to come, that might anywise 
turn against the liberty of the estate, for which 
they are come to parliament, nor against the li- 
berties of the said lords, wills and grants, and 
declares, by the advice and consent of the said 
lords, as follows; to wit, that it shall be lawful 
for the lords to debate together in this present 
parliament, and in every other for time to come, 
in the king’s absence, concerning the condition 
of the kingdom, and the remedies necessary for’ 
it. And in like manner it shall be lawful for the} 
commons, on their part, to debate together con- 


these circum- 


presence 


|on record ; and this practice, I conceive, 


lon the face of our own authorities. 
‘stances where the three estates are declared or 
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cerning the said condition and remedies. Pro- 
vided always, that neither the lords on their part, 
nor the commons on theirs, do make any report 
to our said lord the king of any grant granted by 
the commons, and agreed to by the lords, nor of 
the communications of the said grant, before 
that the said lords and commons are of one ac- 
cord and agreement in this matter, and then in 
manner and form accustomed, that is to say, by 
the mouth of the speaker of the said commons 


1 


to the end that the said lords 


for the time being, 


and commons may have whiat they desire, (avoir 
puissent leur gree,) of our said lord the king. 
Our said lord the king willing moreover, by the 


consent of the said lords, that the communication 


had in this present parliament as above be not 
drawn into precedent in time to « _ nor be 
turned to the prejud or tion the li. 
berty of the estate, for which thé commons 
are now come, neith t ' nt parlia- 
ment, nor in any ot ' ut wills, 
that himself, and all the ot tatee, should be 
as free as they wer fore. Also, 1 vid last 
day of parliament, th * praved our 
said lord the king on tf T ‘ i com- 
mons, that he would grant the said commons, 
that they should depart in as great ty as other 
commons had done before. To which the king 
answered, that this pleased him well, and that 


at all times it had been his desire. 

Every attentive reader will discover this re- 
markable passage to illustrate several points of 
constitutional law. For hence it may be per- 
ceived: first, that the king was used in those 
times to be present at debates of the lords, per- 
sonally advising with them on the public busi- 
ness ; which also appears by many other pa 





abolished by the king’s present declaration, save 


pt 
las to crants of money, which ought to be of the 


free will of parliament, and without that fear or 
influence, which the presence of so high a per- 
son might create: secondly, that it was already 
the established law cf parliament, that the lords 
should consent to the commons’ grant, and not 
the commons to the lords; since it is the inver- 
sion of this order whereof the commons complain, 
and it is said expressly that grants are made by 
the commons and agreed by the lords: 
that the lower house of parliament.is not, in pro- 
ner language, an estate of the realm, but rather 
the image and representative of the commons of 
Eneland; who, being the third estate, with the 
nobility and clergy, make up and constitute the 


thirdly, 


| people of this kingdom and lieze subjects of the 


crown.* 


*A notion is entertained by many people, and 
not without the authority of some very respecta- 
ble names, that the king is one of the three 
estates of the realm, the lords spiritual and tem- 
poral forming together the second, as the com- 
mons in parliament dothe third. This is con- 
tradicted by the general tenor of our ancient 
records and law-books; and indeed the analogy 
of other governments ought to have the greatest 
weight, even if more reason for doubt appeared 
But the in- 


implied to be the nobility, clergy, and commons, 
or at least their representative in parliament, are 
too numerous for insertion. . This land standeth, 
says the Chancellor Stillington, in 7th Edward 
IV., by three estates, and above that one princi- 
pal, that is to wit, lords spiritual, lords temporal, 
and commons, and over that, state royal, as our 
sovereign lord and king. Rot. Parl. vol. v. p. 
622. Thus too it is declared that the treaty of 
Staples in 1492 was to be confirmed per tres 
status regni Anglie rite et debite convocatos, Vi- 
delicet per prelatos et clerum, nobiles et commu- 
nicates ejusdem regni. Rymer, t. xii. p. 508. 
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At the next meeting of parliament, in allusion 


probably to this disagreement between the houses, 
the king told them, that the states of parliament 
were come together for the common profit of the 
king and kingdom, and for unanimity’s sake and 
general consent; and therefore he was sure the 
commons would not attempt nor say any thing, 
but what should be fitting and conducive to 
unanimity; commanding them to meet together, 
and communicate for the public service.* 

It was not only in money bills that the originat- 
ing power was supposed to reside in the com- 
mons. The course ef proceedings in parliament, 
as has been seen, from the commencement at 
least of Edward III.’s reign, was that the com- 
mons presented petitions, which the lords by 
themselves, or with the assistance of the council, 
having duly considered, the sanction of the king 
was notified or withheld. This was so much ac- 
cording to usage, that, on one occasion, when 
the commons requested the advice of the other 
house on a matter before them, it was answered, 
that the ancient custom and form of parliament 
had ever been for the commons to report their 
Own opinion to the king and lords, and not the 
contrary; and the king would have the ancient 
and laudable usages of parliament maintained. 
It is singular that in the terror of innovation, the | 


lords did not discover how materially this usage | 


of parliament took off from their own legislative | 
influence. The rule, however, was not observ- 
ed in succeeding times; bills originated indis- 
criminately, in either house; and indeed some 


*I will not however, suppress one passage, and 
' the only instance that has occurred in my read- 
ing, where the king does appear to be reckoned 
among the three estates. The commons say, in 
the 2d of Henry IV., that the states of the realm 
may be compared to a trinity, that is, the king, 
the lords spiritual and temporal and the com- 
mons. Rot. Parl. vol. iii. p. 459. In this ex- 
pression, however, the sense shows, that by 


estates of the realins, they meant members, or | 


necessary parts of the parliament. 

Whitelocke, on the Parliamentary Writ, vol. 
ii. p. 43, argues at length, that the three estates 
are king, lords and commons, which seems to 
have been a current doctrine among the popular 
lawyers of the seventeenth century. His rea- 
soning is chiefly grounded on the baronial ten- 
ure of bishops, the validity of acts passed against 


their consent, and other arguments of the same | 
kind; which might go to prove that there are on- | 


ly at present two estates, but can never turn the 
king into one. 

The source of this error is an inattention to 
the primary sense of the word estate, (status,) 
which means an order or condition in which 
men are classed by the institutions of society. 
It is only in a secondary or rather an elliptical 
application, that it can be referred to their repre- 
sentatives in parliament or national councils. 
The lords temporal, indeed, of England, are iden- 
tical with the estate of the nobility ; but the house 
of commons is not, strictly speaking, the estate 
of commonalty, to which its members belong, 
and from which they are deputed. Sothe whole 
body of the clergy are properly speaking one of 
the estates, and are described as such in the old- 
er authorities, 21 Ric. If. Rot. Parl. v. iii. p. 348., 
though latterly the lords spiritual! in parliament 


acts of Henry V., which do not appear to be 
grounded on any petition, may be suspected 


| 


|from the manner of their insertion in the rolls of 


parliament, to have been proposed on the king’s 

|part to the commons. Eut there is one manifest 
instance in the 18th of Henry VI., where the 
king requested the commons to give their au- 
thority tosuch regulations as his council might 
provide for redressing the abuse of purveyance; 
to which they assented. 

If we are to choose constitutional precedents 
from seasons of tranquility rather than disturb- 
ance, which surely is the only means of preserv- 
ing justice or consistency, but little intrinsic au- 
thority can be given to the following declaration 
of parliamentary law in the 11th of Richard LI. 
‘In this parliament (the roll says) all the lords as 
well spiritual as temporal there present, claimed 
as their liberty and privilege, that the great mat- 
ters moved in this parliament, and to be moved 
in other parliaments for time to come, touching 
the peers of the land, should be treated, adjudg- 
ed, and debated according to the course of par- 
liament, and not by the civil law, nor the com- 
mon law of the land, used in other lower courts 
of the kingdom; which claim, liberty and privil- 
ege, the king graciously allowed and granted 
them in full parliament.” It should be remem- 
bered that this assertion of paramount privilege 
was made in very irregular times, when the king 
was at the mercy of the duke of Glocester and 
his associates, and that it had a view to the im- 
| mediate object of justifying their violent proceed- 
ings against the opposite party, and taking away 
the restraint of the common law. It stands as a 
dangerous rock to be avoided, not a lighthouse to 
guide us along the channel. The law of parlia- 
ment.as determined by regular custom is incor- 
porated into our constitution; but not so as to 
warrant an indefinite, uncontrollable assumption 


‘of power in any case, least of all in judicial pro- 
‘cedure, where the form and the essence of jus- 


tice are inseparably from each other. And, in 
fact, this claim of the lords, whatever gloss Sir 
E. Coke may put upon it, was never intended to 
bear any relation to the privileges of the lower 
house. I should not perhaps have noticed this 
passage so strongly, if it had not been made the 
basis of extravagant assertions as to the privil- 
eges of parliament; the spirit of which exagger- 
ations might not be ill adapted to the times 
wherein Sir E. Coke lived, though I think they 


| 





produced at several later periods no slight mis- 
chief, some consequences of which we may still 
| . 

jlave to experience. 
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Tue want of all judicial authority, either to 


acquired, with less correctness, that appellation. l issue process or to examine witnesses, together 
Hody on Convocations, p. 425. The bishops,|with the usual shortness of sessions, deprived 
indeed, may be said, constructively, to represent|the house of commons of what is now consider- 
the whole of the clergy, with whose grievances|ed onc of its most fundamental privilezes, the 
they are supposed to be best acquainted, and|cognizance of disputed elections. Upon a false 
whose rights it is their peculiar duty to defend.! return by the sheriff, there was no remedy but 
And I do not tind that the inferior clergy had|through the king or his council. Six instances 
any other representation in the cortes of Castile | only, I believe, occur during the reigns of the 


and Aragon, where the ecclesiastical order was 
always counted among the estates of the_realm. 


Plantagenet family. wherein the misconduct or 
mistake of the sheriff is recorded to have called 
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for a specific animadversion, though it was fre- 
\quently the ground of general complaint, and 
‘even of some statutes. The first is in the 12th 
|of Edward II., when a petition was presented to 
ithe council against a false return for the county 
of Devon, the petitioner having been duly elect- 
ed. It was referred to the court of exchequer to 
summon the sheriff before them. The hext oc- 
curs in the 36th of E. III., when a writ was di- 
rected to the sheriff of Lancashire, after the dis- 
solution of parliament, to inquire at the county 
court into the validity of the election; and upon 
his neglect, a second writ issued to the justices 
of the peace to satisfy themselves about this in 
the best manner they could, and report the truth 
into chancery. This inquiry after the dissolution 
was on account of the wages for attendance, to 
which the knights unduly returned could have 
no pretence. We find a third case in the 7th of 
Richard II., when the king took notice that 
Thomas de Camoys, who was summoned by writ 
to the house of peers, had been elected knight 
for Surrey, and directed the sheriff to returi 
another. In the same year the town of Shafts- 
bury petitioned the king, lords, and commons, 
against a false return of the sheriff of Dorset, 
and prayed them to order remedy. Nothing fur- 
ther appears respecting this petition. This is 
the first instance of the commons being noticed 
in matters of election. But the next case is 
more material: in the 5th of Henry IV., the com- 
mons prayed the king and lords in parliament, 
that because the writ of summons to parliament 
was not sufficiently returned by the sheriff of 
Rutland, this matter might be examined in par- 
liament, and in case of default found therein, 
an exemplary punishment might be inflicted; 
whereupon the lords sent for the sheriff, and 
Oneby, the knight returned, as well as Thorp 
who had been duly elected, and having examin- 
ed into the facts of the case, directed the return 
to be amended, by the insertion of Thorp’s name, 
and committed the sheriff to the Fleet, till he 
should pay a fine at the king’s pleasure. The 
last passage that I can produce is from the roll of 
18 H. VI., where * it is considered by the king, 
with the advice and assent of the lords spiritual 
and temporal,” that whereas no knights have 
been returned for Cambridgeshire, the sheriff 
shall be @irected, by another writ, to hold a court, 
and to proceed to an election, proclaiming that 
no person shall come armed, nor any tumultuous 
proceeding take place; something of which sort 
appears to have obstructed the execution of the 
first writ. It is to be noticed that the commons 
are not so much as named in this entry. But 
several provisions were made by statute under 
the Lancastrian kings, when seats in parliament 
became much more an object of competition than 
before, to check the partiality of the sheriffs in 
making undue returns. One act(11 H.1IV.c. 1.) 
gives the justices of assize power to inquire into 
this matter; and inflicts a penalty of one hun- 
dred pounds on the sheriff. Another, (6 H. VI. 
c. 4.) mitigates the rigor of the former, so far as 
to permit the sheriff or the knights returned by 
him to traverse the inquests before the justices; 
that is, to be heard in their own defence, which, 
it seems, had not been permitted to them. Ano- 
ther (23 H. VI. c. 14.) gives an additional penal- 
ty upon false returns to the party aggrieved. 
These statutes conspire with many other testi- 
monies to manifest the rising importance of the 
house of commons, and the eagerness with which 
gentlemen of landed estate (whatever might be 
the case in petty boroughs) sought for a share in 
the national representation. 

Whoever may have been the original voters 
for county representatives, the first statute that 
regulates their election, so far from limiting the 
privilege to tenants in capite, appears to place It 
|upon a very large and democratical foundation. 
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For, (as I rather conceive, though not without|populousness or commerce. These are now call- 
much hesitation,) not only all freeholders, but all |ed boroughs by prescription. 


persons whatever, present at the county-court, | 


Besides these respectable towns, there were 


were declared, or rendered, capable of voting for some of a less eminent figure, which had writs 


the knight of their shire. 
to be the inference from the expressions of 7 H. 
IV. c. 15. ‘¢all who are there present, as well 
suitors duly summoned for that cause, as 
others.”"** And this is confirmed by the later 
statute 8. H. VI. c. 7. which, reciting that “ elec- 
tions of knights of shires have now of late been 
made by very great, outrageous and excessive 
number of people dwelling within the same 
counties, of which the most part was people of 
small substance, and of no value,” confines the 
elective franchise to freeholders of land or tene- 
ment to the value of forty shillings. It seems 
hardly probable, that freeholders of less than for- 
ty shillings value, equivalent to about thirty 
pounds at present, could of themselves have been 
sufficiently numerous to justify the expressions 
of this preamble. 

The representation of towns in parliament 
was founded upon two principles; of consent to 
public burthens, and of advice in public meas- 


| 
| 


Such at least seems/directed to them, as ancient demesnes of the 


jcrown. During times of arbitrary taxation, the 
\crown had set tallages alike upon its chartered 
|boroughs and upon its tenants in demesne. 
|When parliamentary consent became indispen- 
isable, the free tenants in ancient demesne, or 
rather such of them as inhabited some particular 
| ills, were called to parliament among the other 
\representatives of the commons. They are usu- 
ally specified distinctly from the other classes of 
representatives in grants of subsidies through- 
out the parliaments of the two first Edwards. 
till, about the beginning of the third’s reign, 
they were confounded with ordinary burgesses. 
| This is the foundation of that particular species 
\of elective franchise incident to what we de- 
nominate burgage-tenure, which, however, is 
;hot confined to the ancient demesne of the 
‘crown. 

The proper constituents therefore of the citi- 
zens and burgesses in parliament appear to have 


ures, especially such as related to trade and |been—1. All chartered boroughs, whether they 


shipping. Upon both these accounts it was na- 
shippin Upon both tl counts it I 


tural for the kings who first summoned them to| 


parliament, little foreseeing that such half eman- 
cipated burghers would ever clip the loftiest 
plumes of their prerogative, to make these as- 
semblies numerous, and summon members from 
every town of consideration in the kingdom. 
Thus 
cause deputies to be elected to a general coun- 
cil from every city, borough, and trading town. 


And although the last words are omitted in sub- | 


sequent writs, yet their spirit was preserved ; 
many towns having constantly returned mem- 
bers to parliament by regular summonses from 
the sheriffs, which were no chartered boroughs, 
nor had apparently any other claim than their 


*3 Prynne’s Register, p. 187. This hypothe- 
sis, though embraced by Prynne, is, I confess, 
much opposed to general opinion; and a very 
respectable living writer treats such an interpre- 
tation of the statute 7 H.1V.as chimerical. 
words cited in the text ‘‘as others’? mean only, 
according to him, suitors not duly summoned. 
Heywood on Elections, vol. i. p. 20. But, as I 
presume, the summons to freeholders was by 


general proclamation; so that it is not easy to| 
perceive what difference there could be between | 


summoned and unsummoned suitors. And if 
the words are supposed to glance at the private 
summonses to a few friends, by means of which 
the sheriffs were accustomed to procure a clan- 
destine election, one can hardly imagine that 
such persons would be styled “duly summon- 
ed.” It is not unlikely, however, that these 
large expressions were inadvertently used, and 


that they led to that inundation of voters with-| 


out property, which rendered the subsequent act 
of Henry VI. necessary. That of Henry IV. 
had itself been occasioned by an opposite evil, 
the close election of knights by a few persons in 
the name of the county. 


Yet the consequence of the statute of Henry | 


IV. was not to let in too many voters, or to ren- 
der elections tumultuous, in the largest of Eng- 
lish counties, whatever it might be in others. 
Prynne has published some singular sherifi’s in- 
dentures for the county of York, all during the 
interval between the acts of Henry IV. and Hen- 
ry VI., which are sealed by a few persons call- 
ing themselves the attornies of some peers and 
ladies, who, as far as appears, had solely return- 
ed the knights of that shire. 


What degree of weight these anomalous returns| within the county. 


ought to possess, I leave to the reader. 


the writ of 23 E. I. directs the sheriffs to | 


The | 


derived their privileges from the crown, or from 
a mesne lord, as several in Cornwall did from 
Richard king of the Romans; 2. All towns 
which were the ancient or the actual demesne 
of the crown; 3. All considerable places, though 
|unincorporated, which could afford to defray the 
expenses of their representatives, and had a no- 
ble interest in the public welfare. But no parlia- 
ment ever perfectly corresponded with this theo- 
‘ry. The writ was addressed in general terms to 
the sheriff, requiring him to cause two knights to 
be elected out of the body of the county, two 
citizens from every city, and two burgesses from 
every borough. It rested altogether upon him to 
determine, what towns should exercise this fran- 
chise; and it is really incredible, with all the 
carelessness and ignorance of those times, what 
frauds the sheriffs ventured to commit in execut- 
ing this trust. Though parliaments met almost 
every year, and there could be no mistake in so 
| notorious a fact, it was the continual practice of 
sheriffs to omit boroughs that had been in the re- 
cent habit of electing members, and to return 
upon the writ that there were no more within 
their county. Thus in the 12th of Edward III. 
the sheriff of Wiltshire, after returning two citi- 
|zens for Salisbury, and burgesses for two bo- 
roughs, concludes with these words: ** There are 
no other cities, or boroughs within my baili- 
wick.” Yet in fact eight other towns had sent 
|members to preceding parliaments. So in the 
6th of Edward II., the sheriff of Bucks declared 
that he had no borough within his county except 
Wycomb; though Wendover, Agmondesham and 
Marlow had twice made returns since that king's 
accession. And from this cause alone it has hap- 
;pened, that many towns called boroughs, and 
having a charter and constitution as such, have 
never returned members to parliament; some of 
which are now among the most considerable in 
England, as Leeds, Firminghain, and Maccles- 
field. 

It has been suggested indeed by Brady, that 
these returns may not appear so false and collu- 
sive, if we supppose the sheriff to mean only 
jthat there were no resident burgesses in these 
| boroughs fit to be returned, or that the expense 
‘of their wages would be too heavy for the place 
to support. And, no doubt, the latter plea, 
whether implied or not in the return, was very 
| frequently an inducement to the sheriffs to spare 
ithe smaller boroughs. The wages of knights 
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with reluctance and difficulty from miserable 
burghers, little solicitous about political franchi- 
ses. Poverty, indeed, seems to have been ac- 
cepted as a legal excuse. In the sixth of E. IJ. 
the sheriff of Northumberland returns the writ 
of summons, that all his knights are not sufficient 
to protect the county; and in the Ist of E. III, 
that they were too much ravaged by their ene- 
mies to send any members to parliament. The 
sheriffs of Lancashire, after several returns that 
they had no boroughs within their county, though 
Wigan, Liverpool, and Preston were such, al- 
leged at length, that none ought to be called up- 
on, on account of their poverty. This return 
was constantly made, from 36 E., III. to the reign 
of Henry VI. 

The elective franchise was deemed by the bo- 
roughs no privilege or blessing, but rather, du- 
ring the chief part of this period, an intolerable 
grievance. Where they could not persuade the 
sheriff to omit sending his writ to them, they set 
it at defiance by making noreturn. And this sel- 
dom failed to succeed, so that after one or two 
refusals to comply, which brought no punish- 
ment upon them, they were left in quiet enjoy- 
ment of their insignificance. 

he towns of Torrington in Devonshire went 
farther, and obtained a charter of exemption from 
sending burgesses, grounded upon what 
charter asserts to appear on the rolls of chancery, 
that it had never been represented before the 
2ist of E.TIl. This is absolutely false, and isa 
proof how little we can rely on the veracity of 
records, Torrington having not made less than 
twenty-two returns before that time. [t is curi- 
ous, that in spite of this charter, the town sent 
meinbers to the two ensuing parliaments, and 
then ceased for ever. Richard Ll. gave the in- 
habitants of Colchester a dispensation from re- 
turning burgeses for five years, in coasideration 
of the expenses they had incurred in fortifying 
the town. But this immunity, from whatever 
reason, was not regarded, Colchester having 
continued to make returns as before. 

The partiality of sheriffs in leaving out bo- 
roughs, which were accustomed in old time to 
come to the parliament, was repressed as far as 
law could repress it, by a statute of Richard II., 
which imposed a fine on them for such neglect, 
and upon any member of parliament who should 
absent himself from his duty. Eut it is, I think, 
highly probable, that a great part of those who 
were elected from the boroughs did not trouble 
themselves with attendance in parliament. The 
sheriff even found it necessary to take sureties 
tor their execution of so burthensome a duty, 
whose names it was usual, down to the end of 
| the fifteenth century, to endorse upon the writ 
along with those of the elected. This expedient 
is not likely to have been very successful; and 
the small number, comparatively speaking, of 
| writs for expenses of members for boroughs, 
‘which have been published by Prynne, while 
those for the knights of shires are almost com- 
plete, leads to a strong presumption that their 
attendance was very defective. This statute ot 
Richard II. produced no sensible effect. 

By what persons the election of burgesses was 
usually made is a question of great obscurity, 
| which is still occasionally debated before commit- 
|tees of parliament. It appears to have been the 
|common practice for a very few of the principal 
members of the corporation to make the election 
in the county-court, and their names, as actual 
electors, are generally returned upon the writ by 
the sheriff. But we cannot surely be warranted 
iby this to infer, that they acted in any other ¢a- 
pacity than as deputies of the whole body, and 





the 


| were four shillings a day, levied on all freehold-| indeed it is frequently expressed that they chose 


ihalf that sum; but even this pittance was raised 


3. Prynne, p. 152.| ers, or at least on all holding by knight service, such and such persons by the assent of the com- 
Those of burgesses were| munity; by which word, in an ancient corporate 


. aiaenil Chane Celie. 
‘borough, it seems natural to understand the free 
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men 
than the ruling body, which, in many instances 

at present, and always perhaps in the earliest 

age of corporations, derived its authority by dele- 

gation from the rest. The content, however, of 

the inferior freemen we may easily believe to 

have been merely nominal; and from being nomi- 

nal, it would in many places come by degrees 

not to be required at all; the corporation, special- 

ly so denominated, or municipal government, ac- | 
quiring by length of usage an exclusive privilege 

in election of members of parliament, as they 

did in the local administration. This, at least, 

appears to me a more probable hypothesis, than 

that of Dr. Brady, who limits the original right of 
election in al! corporate boroughs to the aldermen 

or other capital burgesses, 

The members of the house of commons, from 
this occasional disuse of ancient boroughs, as| 
well as from the creation of new ones, under- 
went some fluctuation during the period subject 
to ourreview. Two hundred citizens and bur- 
gesses sat in the parliament held by Edward I., 
in his twenty-third year, the earliest epoch of 
acknowledged representation. But in the reigns 
of Edward I!I., and his three successors, about} 
ninety places, on an average, returned members, 
s0 that we may reckon this part of the commons | 
atone hundred and eighty. These, if regular 
in their duties, might appear an over-balance for | 
the seventy-four knights who sat with them. 
But the dignity of ancient lineage, territorial 
wealth, and military character, in times when | 
the feudal spirit was hardly extinct, and that of 
chivalry at its height, made these burgers vail 
their heads to the landed aristocracy. It is pretty 
manifest, that the knights, though doubtless) 
with some support from the representatives of 
towns, sustained the chief brunt of battle against 
the crown. The rule and intention of our old 
constitution was, that each county, city or bo- 
rough should elect deputies out of its own body, 
resident among themselves, and consequently 
acquainted with their necessities and grievances. 
It would be very interesting to discover, at what 
time, and by what degrees, the practice of elec- 
tions swerved from this strictness. But I have| 
not been able to trace many steps of the transi- 
tion. The number of practising lawyers who 
sat in parliament, of which there are several 
complaints, seems to afford an inference that it 
had begun in the reign of Edward II[. Besides 
several petitions of the commons, that none but) 
knights or reputable squires should be returned 
for shires, an ordinance was made in the forty- 
sixth of his reign that no lawyer practising in| 
the king’s court, nor sheriff during his shrieval-| 
ty be returned knight for a county ; because these | 
lawyers put forward many petitions in the name| 
of the commons, which only concerned their! 
clients. This probably was truly alleged, as we! 
may guess from the vast number of proposals for | 
changing the course of legal process, which fill 
the rolls during this reign. It is not to be doubt- 
ed, however, that many practising lawyers were | 
men of landed estate in their respective counties | 

An act in the first year of Henry V. directs 
that none be chosen knights, citizens, or burgess- | 
es, who are not resident within the place for 
which they are returned on the day of the date 
of the writ. This statute apparently indicates a 
point of time, when the deviation from the line 
of law was frequent enough to attract notice, 


participating in its general franchises, rather| England, wherein the principle of desuetude lelections be free and 


has been avowedly set up against an unrepealed 
enactment. I am not aware, at least, of any 
other, which not only the house of commons, but 
the court of king’s bench has deemed itself at 
liberty to declare unfit to be observed. Even at 
the time when it was enacted, this law had pro- 
bably as such very little effect. But still the plu- 
rality of elections were made, according to an- 
cient usage as well as statute, out of the con- 
stituent body. The contrary instances were ex- 
ceptions to the rule; but exceptions increasing 
continually, till they subverted the rule itself. 
Prynne has remarked, that we chiefly find Cor- 
nish surnames among the representatives 
Cornwall, and those of northern families. among 
the returns from the north. Nor do the members 
for shires and towns seem to have been much 
interchanged ; the names of the former belong- 


ing to the most ancient families, while those of 


the latter have a more plebean cast. In the reign 


of Edward LV., and not before, a very few of 


the burgesses bear the addition of esquire in the 
returns; which became universal in the middle 
of the succeeding century. 

Even county elections seem in general, at 
least in the fourteenth century, to have been ill- 
attended, and left to the influence of a few pow- 
erful and active persons. A petitioner against 
an undue return in the 12th of Edward II. com- 


plains that, whereas he had been chosen knight | 
for Devon, by Sir William Martin, bishop of Ex- | 


eter, with the consent of the county, yet the 
sheriff had returned another. 
tures of a much later date, a few persons only 
seem to have been concerned in the election, 
though the assent of the community be express- 
ed. These irregularities, which it would be ex- 
ceedingly erroneous to convert, like Hume, into 
lawful customs, resulted from the abuses of the 
sheriff's power, which, when parliament sat only 
for a few weeks with its hands full of business, 
were almost sure to escape with impunity. 
They were sometimes also countenanced, or 
rather instigated by the crown, which, having 
recovered in Edward II.’s reign the prerogative 
of naming the sheriffs, surrendered by an act of 
his father, filled that office with its creatures, and 
constantly disregarded the statute forbidding 
their continuance beyond a year. Without 
searching for every passage that might illustrate 
the interference of the crown in elections, [ will 
mention two or three leading instances. When 


Richard [I. was meditating to overturn the fa- 


mous commission of reform, he sent for some of 
the sheriffs, and required them to permit no 
knight or burgess to be elected to the next par- 
liament, without the approbation of the king and 
his council. The sheriffs replied, that the com- 
mons would maintain their ancient privilege of 
electing their own representatives. ‘The parlia- 
ment of 1397, which attainted his enemies, and 
left the constitution at his mercy, was chosen, 
as we are told, by dint of intimidation and influ- 
ence. Thus also that of Henry VI., held at 
Coventry in 1460, wherein the duke of York 


‘and his party were attainted, is said to have 


been unduly returned by the like means. This 
is rendered probable by a petition presented to it 
by the sheriffs, praying indemnity for all which 
they had done in relation thereto contrary to law. 
An act passed according to their prayer, and in 
confirmation of elections. A few years before, 


of 


In several inden- | 


and yet not so established as to pass for an una-|in 1455, a singular letter under the king’s signet 
voidable irregularity. 1t proceeded however from |is addressed to the sheriffs, reciting that ‘* we be 
great and general causes, which new laws, in|infourmed there is busy labour made in sondry 
this instance very fortunately, ere utterly incom-| wises by certaine persons for the cheysing of the 
petent to withstand. There cannot be a more/said knights,......of which labour we marvaille 
apposite proof of the inefficacy of human insti-| greatly, insomuche as it is nothing to the honour 
tutions to struggle against the steady course of|of the laborers, but ayenst their worship, it is 
events, than this unlucky statute of Henry V., also ayenst the lawes of the lande,’’ with more 
which is almost a solitary instance in the law of|to that effect; and enjoining the sheriff to let 
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the peacekept. There was 
certainly no reason to wonder that a parliament, 
which was to shift the virtual sovereignty of the 
kingdom into the hands of one whose claims 
were known to extend much farther, should be 
the object of tolerably warm contests. Thus in 
the Paston letters, we find several proofs of the 
importance attached to parliamentary elections 
by the highest nobility. 

The House of Lords, as we left it in the reign 
of Henry III., was entirely composed of such 
persons holding lands by barony as were sum- 
moned by particular writ to parliament. Tenure 
and summons were both essential at this time in 
order to render any one alord of parliament; the 
first by the ancient constitution of our feudal 
monarchy from the conquest ; the second by some 
regulation or usage of doubtful origin, which 
was thoroughly established before the conclusion 
of Henry III.’s reign. This produced of course 
a very marked difference between the greater, 
and the lesser or unparliamentary barons. The 
tenure of the latter, however, still subsisted, and 
though too inconsiderable to be members of the 
legislature, they paid relief as barons, they might 
|be challenged on juries, and, as I presume, by 
parity of reasoning, were entitled to trial by their 
peerage. These lower barons, or, more common- 
ly, tenants by parcels of baronies, may be dimly 
|traced to the latter years of Edward IIIf. But 
many of them were successively summoned to 
| parliament, and thus recovered the former lustre 
\of their rank; while the rest fell gradually into 
|the station of commoners, as tenants by simple 
knight-service. 

As tenure without summons did not entitle 
any one to the privileges of a lord of parliament, 
'so no spiritual person atleast ought to have been 
summoned without baronial tenure. The prior 
of St. James at Northampton, having been sum- 
moned in the 12th of Edward II., was discharg- 
ed upon his petition, because he held nothing of 
the king by barony, but only in frankalmoign. 
|The prior of Bridlington, after frequent sum- 
monses, was finally left out, with an entry made 


jin the roll, that he held nothing of the king. 


The abbot of Leicester had been called to fifty 
| parliaments; yet, in the 25th of Edward III., he 
obtained a charter of perpetual exemption, re- 
citing that he held no lands or tenements of the 
crown by barony or any such service as bound 
him to attend parliaments or councils. But great 
irregularities prevailed in the rolls of chancery, 
from which the writs to spiritual and temporal 
peers were taken; arising in part, perhaps, from 
negligence, in part from wilful perversion; so 
that many abbots and priors, who like these had 
no baronial tenure, were summoned at times and 
subsequently omitted, of whose actual exaemp- 
tion we have no record. Out of one hundred 
and twenty-two abbots, and forty-one priors, 
who at some time or other sat in parliament, but 
twenty-five, of the former, and two of the latter, 
were constantly summoned; the names of forty 
occur only once, and those of thirty-six others 
not more than five times. Their want of ba- 
ronial tenure, in all probability, prevented the 
repetition of writs, which accident or occasion 
had caused to issue.* 





*It is worthy of observation, that the spiritual 
peers summoned to parliament were in general 
considerably more numerous than the temporal. 
Prynne, p. 114. This appears among other cau- 
ses to have saved the church from the sweeping 
reformation of its wealth, and perhaps of its 
doctrines, which the commons were thoroughly 
inclined to make under Richard II., and Henry 
IV. Thus the reduction of the spiritual lords by 
the dissolution of monasteries was indispensably 
required to bring the ecclesiastical order into due 


!subjection to the state. 














— 


The ancient temporal peers are supposed to|Henry de Bromflete, (27 H. VI.) we find these, 


have been intermingled with persons who held | remarkable words: 


nothing of the crown by barony, but attended in 
parliament solely by virtue of the king’s preroga- 
tive exercised in the writ of summons.* These 
have been called barons by writ; and it seems to 
be denied by no one, that, at least under the 
three first Edwards, there were some of this de- 
scription in parliament. But after all the labors 
of Dugdale and others in tracing the genealogies 
of our ancient aristocracy, it is a problem of much 
difficulty to distinguish these from the territorial 
barons. As the latter honors descended to the 
female heirs, they passed into new families and 
new names, so that we can hardly decide of one 
summoned for the first time to parliament, that 


he did not inherit the possession of a feudal ba-| 
Husbands of baronial heiresses were al- 


rony. 
most invariably summoned in their wives’ right, 
though frequently by their own names. They 
even sat after the death of their wives as tenants 
by courtesy. Again, as lands, though not the 
subject of frequent transfer, were, especially 
before the statute de donis, not inalienable, we 


cannot positively assume, that all the right heirs | 


of original barons had preserved those estates 
upon which their barony had depended. If we 
judge, however, by the lists of those summoned, 


according to the best means in our power, it will | 
appear that the regular barons by tenure were all | 


along very far more numerous than those called 


by writ; and that from the end of Edward II1.’s| 


reign, no spiritual person, and few, if any lay- 
men, except peers created by patent, were sum- 


moned to parliament, who did not hold territorial | 


baronies. 

With respect to those who were indebted for 
their seats among the lords to the king’s writ, 
there are two material questions; whether they 
acquired a hereditary nobility by virtue of the 
writ; and, if this be determined against them, 
whether they had a decisive, or merely a delib- 
erative voice in the house. Now, for the first 
question, itseems that, if the writ of summons 
conferred an estate of inheritance, it must have 
done so either by virtue of its terms, or by es- 
tablished construction and precedent. But the 
writ contains no words by which such an estate 
can in law be limited; it summons the person 
addressed to attend in parliament in order to 
give his advice on the public business, but by no 


means implies that this advice will be required of 
his heirs, or even of himself on any other occa- | 


sion. The strongest expression is ‘* vobiscum 
et ceteris prelatis, magnatibus et proceribus,” 
which appears to place the party on a sort of 
level with the peers. But the words magnates 
and proceres are used very largely in ancient 


language, and down to the ‘time of Edward III., | 


comprehend the king’s ordinary c»uncil, as well 
as his barons. Nor can these, at any rate, be 
construed to pass an inheritance, which could 
not be granted by a private person, much less by 
the king, without express words. of limitation. 
In a single instance, the writ of summons to Sir 


*Perhaps it can hardly be said that the king’s 
prerogative compelled the party summoned, not 
being a tenant by barony, to take his seat. But 
though several spiritual persons appear to have 
been discharged from attendance on account of 


their holding nothing by barony, as has been just 


observed, yet there is, TI believe, no instance of 
any layman’s making such an application. The 
terms of the ancient writ of summons, however, 
in fide et homagio quibus nobis tenemini, afford 
a presumption that a feudal tenure was, in con- 
struction of law, the basis of every lord’s attend- 
ance in parliament. This form was not finally 
changed to the present, in fide et ligeantia, till 


Volumus enim vos et heredes 

vestros masculos de corpore vestro legitime ex- 
euntes barones de Vescy existere. But Sir Hen- 
ry de Bromfiete was the lineal heir of the ancient 
barony de Vesci. And if it were true that the 
writ of summons conveyed a barony of itself 
there seems no occasion to have introduced these 
|extraordinary words of creation or revival. In- 
deed there is less necessity to urge these argu- 
ments from the nature of the writ, because the 
modern doctrine, which is entirely opposite to 
what has here been suggested, asserts that no 
one is ennobled by the mere summons, unless he 
has rendered it operativesby taking his seat in 
parliament; distinguishing it in this from a patent 
of peerage, which requires no act of the party 
for its completion. But this could be supported 
|by nothing except long usage. If, however, we 
recur to the practice of former times, we shall 
| find that no less than ninety-eight laymen were 
summoned once only to parliament, none of their 
name occurring afterwards; and fifty others, 
two, three, or four times. Some were constant- 
ly summoned during their lives, none of whose 
posterity ever attained that honor. The course 
of proceeding therefore, previous to the accession 
of Henry VII., by no means warrants the doc- 
trine which was held in the latter end of Eliza- 
beth’s reign, and has since been too fully estab- 
\lished by repeated precedents to be shaken by 
any reasoning. The foregoing observations re- 
| late to the more ancient history of our constitu- 
|tion, and to the plain matter of fact as to those 
times, without considering what political cause 
there might be to prevent the crown from intro- 
ducing occasional counsellors into the house of 
| lords. 

It is manifest by many passages in these re- 
cords, that bannerets were frequently summoned 
|to the upper house of parliament, constituting a 
| distinct class inferior to barons, though generally 
|named together, and ultimately confounded with 
ithem. Barons are distinguished by the appella- 
ition of Sire, bannerets have only that of Mon- 
isieur, as le Sire de Berkley, le Sire de Fitzwalter, 
| Monsieur Richeid Scrop, Monsieur Richard Staf- 
\ford. In the 7th of Richard II., Thomas Camoys 
|having been elected knight of the shire for Sur- 
lrey, the king addresses a writ to the sheriff, di- 

recting him to proceed to a new election, cum 
| hujusmodi banneretti ante hec tempora in milites 
comitatus ratione alicujus parliamenti eligi mini- 
|me consueverunt. Camoys was summoned by 
| writ to the same parliament. It has been infer- 
ired from hence by Selden, that he was a baron, 
jand that the word banneret is merely synony- 
imous. But this is contradicted by too many pas- 





sages. 
| commoners some years before, that they could not 
ibe challenged on juries. But they seem to have 
|been more highly estimated at the date of this 
| writ. 
The distinction, however, between barons and 
'bannerets died away by degrees. In the 2d of 
|Henry VI. Scrop of Bolton is called le Sire de 
Scrop; a proof that he was then reckoned among 
the barons. The bannerets do not often appear 
‘afterwards by that appellation as members of the 
‘upper house. Bannerets, or as they are called, 
\banrents, are enumerated among the orders of 
Scottish nobility in the year 1428, when the stat- 
ute directing the common lairds or tenants in 
capite to send representatives was enacted; and 
'a modern historian justly calls them an interme- 
diate order between the peers and lairds. Per-| 
haps a consideration of these facts, which have) 
frequently been overlooked, may tend in some 
measure to explain the occasional discontinu-| 
ance, or sometimes the entire cessation, of writs! 





Bannerets had so far been considered as! 
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dignity much inferior to that of barons, had no 
such inheritable nobility in their blood as render- 
ed their parliamentary privile ges a matter of right. 
But whether all those who without any baronial 
tenure received their writs of summons to par- 
jiament, belonged to the order of bannerets, J 
cannot pretend to affirm; though some passages 
in the rolls might rather lead to such a supposi- 
tion. 

The second question relates to the right of suff- 
rage possessed by these temporary members of 
the upper house. It might seem plausible cer- 
tainly to conceive, that the real and ancient aris- 
tocracy would not permit their powers to be im- 
paired by numbering the votes of such as the 
king might please to send among them, however 
they might allow them to assist in their debates. 
But I am much more inclined to suppose that 
they were in all respects on an equality with 
other peers during their actual attendance in 
parliament. For; 1. They are summoned by the 
same writ as the rest, and their names are con- 
fused among them in the lists; whereas the judg- 
es and ordinary counsellors are called by a separ- 
ate writ, vobiscum et ceteris de concilio nostro, 
and their names are entered after those of the 
peers. 2. Some, who do not appear to have 
held land-baronies, were certainly summoned 
from father to son, and thus became hereditary 
lords of parliament, through a sort of prescriptive 
right, which probably was the foundation of ex- 
tending the same privilege afterwards to the 
descendants of all who had once been summon- 
ed. There is no evidence that the family of 
Scrope, for example, which was eminent under 
Edward III. and subsequent kings, and gave 
rise to two branches, the lords of Bolton and 
Masham, inherited any territorial honor.* 3. It 
is very difficult to obtain any direct proof as to 
the right of voting; because the rolls of parlia- 
ment do not take notice of any debates; but 
there happens to exist one remarkable passage, 
in which the suffrages of the lords are individu- 
ally specified. In the first parliament of Henry 
IV., they were requested by the earl of Northum- 
berland, to declare what should be done with the 
late king Richard. The lords then present 
agreed that he should be detained in safe custo- 
dy; and on account of the importance of this 
matter, it seems to have been thought necessary 
to enter their names upon the roll in these 
words: he names of the lords concurring in 
their answer to said question here follow, to wit, 
the archbishop of Canterbury, and fourteen other 
bishops; seven abbots; the prince of Wales, the 
duke of York, and six earls; nineteen barons, 
styled thus; le Sire de Roos, or, le Sire de Grey 
de Ruthyn. Thus far the entry has nothing sin- 
gular; but then follow these nine names: Mon- 
sieur Henry Perey, Monsieur Richard Scrop, le 
Sire Fitz-hugh, le Sire de Bergeveny, le Sire de 


*These descended from two persons, each 
named Geoffrey le Scrope, chief justices of K. 
B. and C. B. at the beginning of Edward. III.’s 
reign. The name of one of them is once found 
among the barons, but I presume this to have 
been an accident, or mistake in the roll; as he 
is frequently mentioned afterwards among the 
judges. Serope, chief justice of K. B. was made 
a banneret in 14 E. III. He was the father of 
Henry Scrope of Masham, a considerable person 
in Edward ILI. and Richard Il.’s government, 
whose grandson Lord Scrope of Masham was be- 
headed for a conspiracy against Henry V. There 
was a family of Scrupe as old as the reign of 
Henry I1.; but it is not clear, notwithstanding 
Dugdale’s assertion, that the Scropes descended 
from them, or at least that they held the same 
lands: nor were the Scrupes barons, as appears 


the 46th of Edw. III. Prynne’s 1st Register, p.|of summons to an individual or his descendants;| by their paying a relief of only sixty marks for 


206. 


since we may conceive that bannerets, being of a 


three knight’s fees. 
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Lomley, le Baron de Greystock, le Baron de Hil- 


ton, Monsieur Thomas Erpyngham, Chamber- 
layn, Monsieur Mayhewe Gournay. Of these 
nine five were undoubtedly barons, from what- 
ever cause misplaced in order. Scrop was sum- 
moned by writ; but his titie of Monsieur, by 
which he is invariably denominated, would it- 
self create a strong suspicion that he was no ba- 
ron, and in another place, we find him reckoned 
among the bannerets. The other three do not 
appear to have been summoned, their writs pro- 
bably being lost. One of them, Sir Thomas 
Erpyngham, a statesman well known in the his- 
tory of those times, is said to have been a ban- 
neret; certainly he was nota baron. It is not 
unlikely that the two others, Henry Percy, (Hot- 
spur) and Gournay, an officer of the household, 
were also bannerets; they cannot at least be sup- 
posed to be barons, neither were they ever sum- 
moned to any subsequent parliament. Yet in 
the only record we possess of votes actually gi- 
ven in the house of lords, they appear to have 
been reckoned among the rest. 

The next method of conferring an honor of 
peerage was by creation in parliament. This 
was adopted by Edward III. in several instances, 
though always, I believe, for the higher titles of 
duke or earl. It is laid down by the lawyers, 
that whatever the king is said, in an ancient re- 
cord, to have done in full parliament, must be ta- 
ken to have proceeded from the whole legislature. 
As a question of fact, indeed, it might be doubted 
whether, in many proceedings where this ex- 
pression is used, and especially in the creation of 
peers, the assent of the commons was specifical- 
ly and deliberately given. It seems hardly con- 
sonant to the circumstances of their order under 
Edward III. to suppose their sanction necessary 
in what seemed so little to concern their inter- 
est. Yet there is an instance, in the fortieth 
year of that prince, where the lords individually, 
and the commons with one voice, are declared 
to have consented, at the king’s request, that 
the lord de Coucy, who had married his daugh- 
ter, and was already possessed of estates in Eng- 
land, might be raised to the dignity of an earl, 
whenever the king should determine what earl- 
dom he would confer upon him. Under Richard 
Il., the marquisate of Dublin is granted to Vere 
by full consent of all the estates. But this in- 
strument, besides the unusual name of dignity, 
contained an extensive jurisdiction and authori- 
ty over Ireland. 
was made duke of Guienne, and the duke of 
York’s son created earl of Rutland, to hold dur- 
ing his father’s life. The consent of the lords 
and commons is expressed in their patents, and 
they are entered upon the roll of parliament. 
Henry V. created his brothers dukes of Bedford 
and Glocester, by request of the lords and com- 
mons. But the patent of Sir John Cornwall, in 


the 10th of Henry VI., declares him to be made, 


Lord Fanhope ‘by consent of the lords in the 
presence of the three estates of parliament;” as 
if it were designed to show that the commons 
had not a legislative voice in the creation of 
peers. 

The mention I have made of creating peers by 
act of parliament has partly anticipated the mod- 
ern form of letters patent, with which the other 
was nearly allied. The first instance ofa baro- 
ny conferred by patent was in the tenth year of 
Richard II., when Sir John Holt, a judge of the 
Common Pleas, was created Lord Beauchamp of 
Kiddeminster. Holt’s patent, however, passed 
while Richard was endeavoring to act in an ar- 
bitrary manner; and in fact he never sat in par- 
liament, having been attainted in that of the next 
year, by the name of Sir John Holt. Ina num- 
ber of subsequent patents down to the reign of 
Henry VII., the assent of parliament is express- 
ed, though it very frequently happens, that no 


In the same reign Lancaster’! 


mention of it occurs on the parliamentary roll. 


And in some instances, the roll speaks to the 
consent of parliament, where the patent itself is 
silent. 

It is now perhaps scarcely known by many 
persons not unversed in the constitution of their 
country, that, besides the bishops and baronial 
abbots, the inferior clergy were regularly sum- 
moned at every parliament. In the writ of sum- 
mons to a bishop, he is still directed to cause the 
dean of his cathedral church, the archdeacon of 
his diocese, with one proctor from the chapter of 
the former, and two from the body of his clergy, 
to attend with him at the place of meeting. This 
might by an unobservant reader be confounded 
with the summons to the convocation, which is 
composed of the same constituent parts, and, by 
modern usage, is made to assemble on the same 
day. But it may easily be distinguished by this 
difference; that the convocation is provincial, 
and summoned by the metropolitans of Canterbu- 
ry and York; whereas the clause, commonly 
denominated premunientes, (from its first word,) 
in the writ to each bishop proceeds from the 
crown, and enjoins the attendance of the clergy 
at the national council of parliament. 

The first unequivocal instance of representa- 
tives appearing for the lower clergy is in the 
year 1255, when they are expressly named by 
the author of the Annals of Burton. They pre- 
ceded, therefore, by a few years, the house of 
commons; but the introduction of each was 
founded upon the same principle. The king re- 
quired the clergy’s money, but dared not to take 
it without their consent. In the double parlia- 
ment, if so we may call it, summoned in the 
eleventh of Edward I. to meet at Northampton 
and York, and divided according to the two ec- 
clesiastical provinces, the proctors of chapters 
for each province, but not those of the diocesan 
clergy, were summoned through a royal writ ad- 
dressed to the archbishops. Upon account of 
the absence of any deputies from. the lower cler- 
gy, these assemblies refused to grant a subsidy. 
The proctors of both descriptions appear to have 
been summoned by the premunientes clause in 
the 22d, 23d, 24th, 28th, and 35th years of the 
same king; but in some other parliaments of his 
reign the premunientes clause is omitted. The 
same irregularity continued under his successor ; 
and the constant usage of inserting this clause 
in the bishop’s writ is dated from the twenty- 
eighth of Edward ITI. 

It is highly probable that Edward I., whose 
legislative mind was engaged in modelling the 
constitution on a comprehensive scheme, design- 
ed torender the clergy an effective branch of 
parliament, however their continual resistance 
may have defeated the accomplishment of this 
institution, We find an entry upon the roll of 
his parliament at Carlisle, containing a list of all 
the proctors deputed to it by the several diocesses 
of the kingdom, This may be reckoned a clear 
proof of their parliamentary attendance during 
his reign under the premunientes clause; since 
the province of Canterbury could not have been 
present in a convocation at a city beyond its 
limits. And indeed, if we were to found our 
judgment merely on the language used on those 
writs, it would be hard to resist a very strange 
paradox, that the clergy were not only one of the 
three estates of the realm, but as essential a mem- 
ber of the legislature by their representatives as 
the commons.* They are summoned in the 


*The lower house of convocation, in 1547, ter- 
rified at the progress of reformation, petitioned 
that ‘* according to the tenor of the king’s writ, 
and the ancient customs of the realm, they might 
have room and place, and be associated with the 
commons in the nether house of this present 
parlianrent, as members of the commonwealth 


eee 
earliest writ extant, (23 E. I.) ad tractandum, 
ordinandum et faciendum nobiscum, et cum ecm. 
teris prelatis, proceribus, ac aliis incolis regni 
nostri; in that of the next year, ad ordinandum 
de quantitate et modo subsidii; in that of the 
twenty-eighth, ad faciendum et consentiendum 
his, que tune de communi consilio ordinari con- 
tigerit. In later times, it ran sometimes ad fa- 
ciendum et consentiengum, sometimes only ad 
consentiendum: which, from the fifth of Richard 
II., has been the term invariably adopted. Now, 
as it is usual to infer from the same words when 
introduced into the writs for election of the 
commons, that they possessed an enacting pow- 
er implied in the words ad faciendum, or at least 
to deduce the necessity of their assent from the 
words ad consentiendum, it should seem to fol- 
low, that the clergy were invested, as a branch 
of the parliament, with rights no less extensive. 
It is to be considered, how we can reconcile 
these apparent attributes of political power with 
the unquestionable facts, that almost all laws, 
even while they continued to attend, were pass- 
ed without their concurrence, and that, after 
some time, they ceased altogether to comply with 
the writ.* 

The solution of this difficulty can only be 
found in that estrangement from the common 
law and the temporal courts, which the clergy 
throughout Europe were disposed to affect. In 
this country, their ambition defeated its own 
ends; and while they endeavored by privileges 
and immunities to separate themselves from the 
people, they did not perceive that the line of de- 
marcation thus strongly traced, would cut them 
off from the sympathy of common interests.— 
Every thing which they could call of ecclesiasti- 
cal cognizance was drawn into their own courts, 
while the administration of what they contemn- 
ed asa barbarous system, the temporal law of 
the land, fell into the hands of lay judges. But 
these were men not less subtle, not less ambi- 
tious, not less attached to their profession than 
themselves; and wielding, as they did in the 
courts of Westminster, the delegated sceptre of 
judicial sovereignty, they soon began to control 
the spiritual jurisdiction, and to establish the in- 
herent supremacy of the common law. From 
this time an inveterate animosity subsisted be- 
tween the two courts, the vestiges of which have 
only been effaced by the liberal wisdom of mod- 
ern ages. The general love of the common law, 
however, with the great weight of its professors 
in the king’s council and in parliament, kept the 
clergy in surprising subjection. None of our 
kings after Henry III. were bigots; and the con- 
stant tone of the commons serves to shew, that 
the English nations were thoroughly averse to 
ecclesiastical influence, whether of their own 
church or the see of Rome. 

It was natural, therefore, to withstand the in- 
terference of the clergy summoned to parliament 


and the king’s most humble subjects.”’ Burnet’s 
Hist. of Reformation, vol. ii. Appendix No. 17. 
This assertion that the clergy had ever been as- 
sociated as one body with the commons is not 
borne out by any thing that appears on our re- 
cords, and is contradicted by many passages. But 
it is said, that the clergy were actually so united 
with the commons in the Irish parliament till the 
Reformation. Gilbert’s Hist. of the Exchequer, 
p- 57. 

*The premunientes clause in a bishop’s writ 
of summons was so far regarded down to the 
Reformation, that proctors were elected, and 
their names returned upon the writ: though the 
clergy never attended from the beginning of the 
fifteenth century, and gave their money only in 
convocation. Since the Reformation, the elause 
has been preserved for form merely in the writ. 
Wildins, Dissertatio, ubi supra. 














in legislation, as much as that of the spiritual 
court in temporal jurisdiction. With the ordi- 
nary subjects, indeed, of legislation they had 
little concert. The oppressions of the king’s 
purveyors, or escheators, or officers of the forests, 
the abuses or defects of the common law, the re- 


gulations necessary for trading towns and sea-|/its acquiescence. 


ports, were matters that touched them not, and 
to which their consent was never required. 
And, as they well knew there was no design in 
summoning their attendance but to obtain mo- 
ney, it was with great reluctance that they 
obeyed the royal writ, which was generally 
obliged to be enforced by an archiepiscopal man- 
date.* Thus instead of an assembly of deputies 
from an estate of the realm they became a synod 
or convocation. And it seems probable that in 
most, if not all, instances where the clergy are 
said in the roll of parliament to have presented 
their petitions, or are otherwise mentioned as a 
deliberative body, we should suppose the con vo- | 
cation alone of the province of Canterbury to be 
intended.+ For that of York seems to have been 
always considered as inferior, and even ancilla-| 
ry to the greater province, voting subsidies, and | 
even assenting to canons, without deliberation, 
in compliance with the example of Canterbury; 
the convocation of which province consequently 
assumed the importance of a national council. 
But in either point of view, the proceedings of | 
this ecclesiastical assembly, collateral in a certain | 
sense to parliament, yet very intimately connect- | 
ed with it, whether sitting by virtue of the pre- 
munientes clause or otherwise, deserves some 
notice in a constitutional history. 

In the sixth year of Edward III., the proctors 
of the clergy are specially mentioned, as present 
at the speech pronounced by the king’s commis- | 
sioner, and retired, along with the prelates, to} 
consult together upon the business submitted to | 
their deliberation. They proposed accordingly a 
sentence of excommunication against disturbers 
of the peace, which was assented to by the lords 
and commons. The clergy are said afterwards 
to have had leave, as well as the knights, cit:- 
zens and burgesses, to return to their homes ;| 
the prelates and peers continuing with the king. | 
The appearance of the clergy in full parliament 
is not perhaps so decisively proved by any later 








record. But in the eighteenth of the same reign, 
several petitions of the clergy are granted by the 
king and his council, entered on the roll of par- 


fiament, and even the statute roll, and in some 
respects are still part of our law. To these it 
seems highly probable that the commons gave no 
assent; and they may be reckoned among the 
other infringements of their legislative rights. It 
is remarkable, that in the same parliament, the 
commons, as if apprehensive of what was in pre- 
paration, besought the king that no petition of 
the clergy might be granted, till he and his coun- | 
cil should have considered whether it would | 
turn to the prejudice of the lords or commons. 

A series of petitions from the clergy, in the 
twenty-fifth of Edward III., had not probably 
any real assent of the commons, though it is 


*Hody, p. 396, 403, &c. In 1314, the clergy 
protest even against the recital of the king’s writ 
to the archbishop, directing him to summon the 
clergy of his province, in his letters mandatory, 
declaring that the English clergy had not been 
accustomed, nor ought by right, to be convoked 
by the king’s authority. Atterbury, p. 230. 

tAtterbury, seems to think that the clergy of 
both provinces never actually met in a national 
couneil, or house of parliament, under the pre- 
munientes writ, after the reign of Edward II., 
though the proctors were duly returned. But 
Hody does not go quite so far, and Atterbury had 
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they were drawn into a statute. Indeed the pe- 
titions correspond so little with the general sen- 
timent of hostility towards ecclesiastical privi- 
illeges manifested by the lower house of parlia- 
ment, that they would not easily have obtained 
The convocation of the pro- 
vince of Canterbury presented several petitions 
in the fiftieth year of the same king, to which 


they received an assenting answer; but they are| 


not found in the statute book. This however 
produced the following remonstrance from the 
commons at the next parliament: ‘ Also, the 
said commons beseech their lord the king, that 
no statute nor ordinance be made at the petition 
of the clergy, unless by assent of your commons ; 
and that your commons be not bound by any 
constitutions which they make for their own pro- 
fit without the commons’ assent. 
not be bound by any of your statutes or ordi- 
nances made without their assent.” The king 
evaded a direct answer to this petition. But the 
province of Canterbury did not the less present 
their own grievances to the king in that parlia- 
ment, and two. among the statutes of the year 
seem to be founded upon no other authority. 

In the first session of Richard II., the prelates 
and clergy of both provinces are said to have 
presented their schedule of petitions which ap- 


pear upon the roll, and three of which are the| 


foundation of statutes unassented to in all proba- 
bility by the commons. If the clergy of both pro- 
vinces were actually present, as is here asserted, 


|it must of course have been as a house of par- 
i 


liament, and notofconvocation. It rather seems, 
so far as we can trust to the phraseology of re- 
cords, that the clergy sat also in a national as- 
sembly under the king’s writ in the second year 
ofthe same king. Upon other occasions during 
the same reign, where the representatives of the 
clergy are alluded to as a deliberative body, sit- 
ting at the same time with the parliament, it is 
impossible to ascertain its constitution; and in- 
deed even from those already cited, we cannot 
draw any positive inference. But whether in 
convocation or in parliament, they certainly 
formed a legislative council in ecclesiastical mat- 
ters, by the advice and consent of which alone, 
without that of the commons, (1 can say nothing 
as to the lords,) Edward III. and even Richard 
[I]. enacted laws to bind the laity. I have men- 
tioned in a different place a still more conspicu- 
ous instance of this assumed prerogative; name- 
ly, the memorable statute against heresy in the 
second of Henry [V.: which can hardly be deem- 
ed any thing else than an infringement of the 
rights of parliament, more clearly established at 
that time than at the accession of Richard II. 
Petitions of the commons relative to spiritual 
matters, however frequently proposed, in few or 
no instances obtained the king’s assent so as to 
pass into statutes, unless approved by the convo- 
But, on the other hand, scarcely any 
temporal laws appear to have passed by the con- 
currence of the clergy. Two instances only, so 


For they will 
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once mentioned in the enacting words, when tains of justice, which soon almost absorbed the 


provincial jurisdictions of the sheriff and lord of 
the manor. E5ut the original institution, having 
been designed for the ends of state, police and 
revenue, full as much as for the determination 
of private suits, still preserved the most emi- 
nent part of its authority. For the king’s or- 
dinary or privy council, which is the usual style 
from the reign of Edward I., seems to have been 
no other than the king’s courts, (curia regis,) of 
older times, being composed of the same persons, 
and having in a principal degree, the same sub- 
jects of deliberation. It consisted of the chief 
ministers; as the chancellor, treasurer, lord 
steward, lord admiral, lord marshall, the keeper 
of the privy seal, the chamberlain, treasurer, and 
comptroller of the household, the chancellor of 
| the exchequer, the master of the wardrobe: and 
of judges, king’s serjeant, and attorney general, 
| the master of the rolls, and justices in eyre, who 
| at that time were not the same as the judges at 
Westminster. When all these were called to- 
gether, it was a full council; but where the busi- 
| ness was of a more contracted nature, those only 
who were fittest to advise were summoned ; the 
|chancellor and judges, for matters of law; the 
| officers of state, for what concerned the revenue 
|or household. 

The business of this council, out of parliament, 
|may be reduced to two heads: its deliberative 
loffice, as a council of advice, and its decisive 
| power of jurisdiction. With respect to the first, 
|it obviously comprehended al! subjects of politi- 
eal deliberation, which were usually referred to 
lit by the king; this being in fact the administra- 
| tion or governing council of state, the distinction 
‘of a cabinet being introduced in comparatively 
|modern times. But there were likewise a vast 
‘number of petitions continually presented to the 
council, upon which they proceeded no farther 
than to sort, as it were, and forward them by en- 
|dorsement to the proper courts, or advise the 
|suitor what remedy he had to seek. Thus some 
| petitions are answered; ‘this cannot be done 
| without a law;’? some were turned over to the 
‘regular court, as the chancery or king’s bench ; 
\some of greater moment were endorsed to be 
|heard ‘‘ before the great council;’? some, con- 
|cerning the king’s interest, were referred to the 
|chancery, or select persons of the council. 

The coercive authority exercised by this stand- 
ing council of the king was far more important. 
|It may be divided into acts legislative and;judi- 
jcial. As for the first, many ordinances were 
| made in council; sometimes upon request of the 
commons in parliament, who felt themselves 
better qualified to state a grievance than a reme- 
idy, sometimes without any pretence, unless the 
‘usage of government, in the infancy of the con- 
| stitution, may be thought to afford one. These 
| were always of a temporary or partial nature, 
jand were considered as regulations not suffi- 
ciently important to demand a new statute. 
{Thus in the second year of Richard II., the 
;council after hearing read the statute-roll of an 





faras I know, are on record; the parliament|act recently passed conferring a criminal juris- 
held in the 11th of Richard II. is annulled by|diction in certain cases upon justices of the 
that in the twenty-first of his reign, ‘* with the| peace, declared that the intention of parliament, 
assent of the lords spiritual and temporal, and|though not clearly expressed therein, had been 
the proctors of the clergy, and the commohs; and |to extend that jurisdiction to certain other cases 
the statute entailing the crown on the children | omitted, which accordingly they caused to be 
of Henry IV. is said to be enacted on the peti-|inserted in the commissions made to these jus- 
tion of the prelates, nobles, clergy, and com-|tices under the great seal. But they frequently 
mons. 
legislative authority than ordinary acts of parlia-| public liberty would permit, that it gave rise to 
ment, and were very likely to be questioned in|complaint in parliament. The commons peti- 
succeeding times. one in 13 R.II., that “neither the chancellor 

The supreme judicature, which had been ex-|nor the king’s council, after the close of parlia- 
ercised by the king’s court, was diverted, about} ment, may make any ordinance against the com- 
the reign of John, into three channels; the tri-|mon law, or the ancient customs of the land, or 








a particular motive to enhance the influence of 
the convocation for Canterbury. 
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bunal of King’s Bench, Common Pleas, and the|the statutes made heretofore, or to be made in 
|Exchequer. These became the regular foun-|this parliament; but that the common law have 


But these were stronger exertions of|/so much exceeded what the growing spirit of 




























































its course for all the people, and no judgment be 
rendered without the legal process.” 
answers, ‘*Let it be done as has been usual 
heretofore, saving the prerogative; and if any 
one is aggrieved, let him show it specially, and 
right shall be done him.” This unsatisfactory 
answer proves the arbitrary spirit in which Rich- 
ard was determined to govern. 

The judicial power of the council was in some 
instances founded upon particular acts of parlia- 
ment giving it power to hear and determine cer- 
tain causes. Many petitions likewise were re- 
ferred to it from parliament, especially where 
they were left unanswered by reason of a disso- 
lution. But, independently of this delegated 
authority, it is certain that the king’s council 
did anciently exercise, as well out of parliament 
as in it, a very great jurisdiction, both in causes 
criminal and civil. Some, however, have con- 
tended, that whatever they did in this respect 
was illegal, and an encroachment upon the com- 
mon law, and Magna Charta. And, be the com- 
mon law what it may, it seems an indisputable 
violation of the charter, in its most admirable 
and essential article, to drag men in questions 
of their freehold or liberty before a tribunal which 
neither granted them a trial by their peers, nor 
always respected the law of the land. Against 
this usurpation the patriots of those times never 
ceased to lift their voices. A statute of the fifth 
year of Edward III. provides that no man shall 
be attached, nor his property seized into the 
king’s hands, against the form of the great char- 
ter, and the law of the land. In the twenty- 
fifth of the same king, it was enacted, that *‘ none 
shall be taken by petition or suggestion to the 
king or his council, unless it be by indictment or 
presentment, or by writ original at the common 
law, nor shall be put out of his franchise or free- 
hold, unless he be duly put to answer, and fore- 
judged of the same by due course of law. This 
was repeated in a short act of the twenty-eighth 
of his reign; but both, in all probability, were 
treated with neglect; for another was passed 
some years afterwards, providing, that no man 
shall be put to answer without presentment be- 
fore justices, or matter of record, or by due pro- 
cess and writ, original according to the old law 
of the land. The answer to the petition where- 
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the civil jurisdiction of the council was princi- 
The king | pally exercised in conjunction with the chance-| The parliament was considered a high court of 


ry, and accordingly they are generally named 
together in the complaint. The chancellor hav- 
ing the great seal in his custody, the council 
usually borrowed its process from his court. This 
was returnable into chancery even where the| 
business was depending before the council. Nor | 
were the two jurisdictions less intimately allied 
in their character; each being of an equitable 
nature; and equity, as then practised, being lit- 
tle else than innovation and encroachment on 
the course of law. This part, long since the 
most important, of the chancellor’s judicial func- 
tions, cannot be traced beyond the time of Rich- 
ard Il. when the practice of feoffments to uses 
having been introduced, without any legal reme- 
dy to secure the cestui que use, or usufructury, 
against his feoffees, the court of chancery under- 
took to enforce this species of contract by process 
of its own. 

Such was the nature of the king’s ordinary 
council in itself, as the organ of his executive 
sovereignty; and such the jurisdiction, which is 
habitually exercised. But it is also to be consi- 
dered in its relation to the parliament, during 
whose session, either singly, or in conjunction 
with the lords’ house, it was particularly conspi- 
cuous. The great officers of state, whether peers 
or not, the judges, the king’s serjeant, and attor- 
ney general were from the earliest times, as the 
latter still continue to be, summoned by special 
writs, to the upper house. But while the writs 
of a peer runs, ad tractandum nobiscum et cum 
ceteris prelatis magnatibus et proceribus; that 
directed to one of the judges is only, ad tractan- 
dum no biscum et cum ceteris de consilio nostro; 
and the seats of the latter are upon the wool- 
sacks at the extremity of the house. 

In the reigns of Edward I. and II. the coun- 
cil appear to have been the regular advisers of 
the king in passing laws, to which the houses of 
parliament had assented. The preambles of 
most statutes during this period express their con- 
currence. Thus, the statute Westm. I. is said to 
be the act of the king, by his council, and by the 
assentof archbishops, bishops, abbots, priors, earls, | 
barons, and all the commonalty of the realm be-| 
ing thither summoned. The statute of eschea- 
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in parliament, as much as the ordinary council, 


justice, where relief was to be given in cases 
where the course of law was obstructed, as well 
as where it was defective. Hence the intermis- 
sion of parliaments was looked upon as a delay 
of justice, and their annual meeting is demand- 
ed on that ground. ‘The king,” says Fleta, 
**has his court in his council, in his parliaments, 
in the presence of bishops, earls, barons, lords, 
and other wise men, where the doubtful cases of 
judgments are resolved, and new remedies are 
provided against new injuries, and justice is 
rendered to every man according to his desert.” 
In the third year of Edward II., receivers of pe- 
titions began to be appointed at the opening of 
every parliament, who usually transmitted them 
to the ordinary, but in some instances to the 
great council. These receivers were commonly 
three for England, and three for Ireland, Wales, 
Gascony, and other foreign dominions. There 
were likewise two corresponding classes of au- 
ditors or triers of petitions. These consisted 
partly of bishops or peers, partly of judges and 
other members of the council; and they seem to 
have been instituted in order to disburthen the 
council, by giving answers to some petitions. 
But about the middle of Edward III.’s time, they 
ceased to act judicially in this respect, and con- 
fined themselves to transmitting petitions to the 
lords or the council. 

The Great Council according to the definition 
we have given, consisting of lords spiritual and 
temporal, in conjunction with the ordinary coun- 
cil, or, in other words, of all who were severally 
summoned to parliament, exercised a considera- 
ble jurisdiction, as well civil as criminal. In this 
jurisdiction, it is the opinion of Sir M. Hale, that 
the council, though not peers, had right of suf- 
frage ; an opinion very probable, when we recol- 
lect that the council, by themselves, both in and 
out of parliament, possessed, in fact, a judicial 
authority little inferior; and that the king’s dele- 
gated sovereignty in the administaation of jus- 
tice, rather than any intrinsic right of the peer- 
age, is the foundation on which the judicature of 
the lords must be supported. But in the time of 
Edward IIl. or Richard II., the lords by their 
ascendancy, threw the judges and the rest of the 


on this statute is grounded, in the parliament- |tors, 29 E. I. is said to be agreed by the council,|council into shade, and took the decisive juris- 
roll, expressly declares this to be an article of |enumerating their names, all of whom appear to/| diction entirely to themselves, making use of their 


the great charter.* 


Nothing, however, would | be judges or public officers. 


Still more striking | 


prevail on the council to surrender so eminent /conclusions are to be drawn from the petitions 


a power, and, though usurped, 
continuance. Cases of arbitrary imprisonment 
frequently occurred, and were remonstrated 
against by the commons. The right of every 
freeman in that cardinal point was as indubita- 
ble, legally speaking, as at this day; but the 
courts of law were alraid to exercise their reme- 
dial functions in defiance of so powerful a tribu- 
nal. After the accession of the Lancastrian fami- 
ly, these, like other grievances, became rather 
less frequent; but the commons remonstrate 
several times, even in the minority of Henry VL., 
against the council’s interference in matters cog- 
nizable at common law. In. these later times, 
*It is not surprising, that the king’s council 
should have persisted in- these transgressions of 
their lawful authority when we find a similar 
jurisdiction usurped by the officers of inferior 
persons. Complaint is made in the 18th of Rich- 
ard If., that men were compelled to answer be- 
fore the council of divers lords and ladies, for their 
freeholds and other matters cognizable at com- 
mon law, and the remedy for this abuse is given 
by petition in chancery, stat. 15 R. Il. c. 12. The 
private gaols which some lords were permitted 
by law to possess, and for which there was al- 
ways a provision in their castles, enabled them 
to render this oppressive jurisdiction effectual. 


yet of so long |addressed to the council by both houses of parlia- 


ment. In the 8th of Edward II. there are four 
petitions from the commons to the king and his| 
council; one from the lords alone; and one in 
which both appear to have joined. Later par- 
liaments of the same reign present us with sey- 
eral more instances of the like nature. Thus, in 
18 E. II, a petition begins: ‘* To our lord the king, | 





and to his council, the archbishops, bishops, pre- 
lates, earls, barons, and others cf the commonal- 
ty of England shew,” &c. 

But from the beginning of Edward III’s reign, 
it seems that the council and the lords’ house in| 
parliament were often blended together into one | 
assembly. This was denominated the great coun-| 
cil, being the lords spiritual and temporal, with 
the king’s ordinary council annexed to them, as 
a council within a council. And even in much) 
earlier times, the lords, as hereditary counsellors, 
were, either whenever they thought fit to at- 
tend, or on special summonses by the king, (it 
is hard to say which,) assistant, members of this 
council, both for advice and jurisdiction. This 
double capacity of the peerage, as members of 
the parliament or legislative assembly, and of 
the deliberative and judicial council, throws a 
very great obscurity over the subject. However, 
we find that private petitions for redress were, 
even under Edward I., presented to the lords 


former colleagues but as assistants and advisers, 
as they still continue to be held in all the judicial 
proceedings of that house. 

Those statutes which restrain the king’s ordi- 
nary council from disturbing men in their free- 
hold rights, or questioning them for misdemean- 
ors, have an equal application to the lord’s house 
in parliament, though we do not frequently meet 
with complaints of the encroachments made by 
that assembly. There was, however, one class 
of cases tacitly excluded from the operation of 
those acts, in which the coercive jurisdiction of 
this high tribunal had great convenience; namely, 
where the ordinary course of justice was so much 
obstructed by the defending party, through riots, 
combinations of maintenance, or overawing in- 
fluence, that no inferior court would find its pro- 
cess obeyed. Those ages, disfigured, in their 
quietest season, by rapine and oppression, afford- 
ed no small number of cases that called for this 
interposition of the crown and parliament. They 
do not occur so frequently, however, in the rolls 
of parliament afier the reign of Henry IV.; 
whether this be attributed to the gradual course 
of civilization, and to the comparative prosperity 
which England enjoyed under the line of Lan- 
caster, or rather to the discontinuance of the 
lords’ jurisdiction, Another indubitable branch 
of this jurisdiction was in writs of error; but it 
may be observed, that their determination was 
frequently to a select committee of peers and 
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counsellors. These too cease almost entirely | 
with Hemy IV.; and were scarcely revived till 
the accession of James I. 

Some instances occur in the reign of Edward 
III., where records have been brought into par- 
liament, and annulled with assent of the com- 
mons as well as the rest of the legislature. But 
these were attainders of treason, which it seemed 
gracious and solemn to reverse, in the most au- 
thentic manner. Certainly the commons had 
neither by the nature of our constitution, nor the 
practice of parliament, any right of intermeddling 
in judicature; save where something was requi- 
red beyond the existing law, or where, as in the 
statute of treasons, an authority of that kind was 
particularly reserved to both houses. This is 
fully acknowledged by themselves in the first 
year of Henry lV. But their influence upon the 
balance of government became so commanding 
in a few years afterwards, that they contrived, 
as has been mentioned already, to have petitions 
directed to them, rather than tothe lords or coun- 
cil, and to transmit them either with a tacit ap- 
probation, or inthe form of acts, to the upper 
house. Perhaps this encroachment of the com- 
mons may have contributed to the disuse of the 
lords’ jurisdiction, who would rather relinquish 
their ancient and honorable, but laborious func- 
tion, than share it with such bold usurpers. 

Although the restraining hand of parliament 
was continually growing more effectual, and the 
notions of legal right acquiring more precision, 
from the time of Magna Charta to the civil wars 
under Henry VI., we may justly say, that the 
general tone of administration was not alittle ar- 
bitrary. The whole fabric of English liberty rose 
step by step, through much toil, and many sacri- 
fices; each generation adding some new security 
to the work, and trusting that posterity would 
perfect the labor as well as enjoy the reward. A 
time pe rhaps was even then foreseen, in the 
visions of generous hope, by the brave knights 
of parliament, and by the sober sages of justice, 
when the proudest ministers of the crown should 
recoil from those barriers, which were then daily 
pushed aside with impunity. 

There is a material distinction to be taken be- 
tween the exercise of the king’s undeniable pre- 
rogative, however repugnant to our improved 
principle s of freedom, and the abuse or extension 
of it to oppressive purposes. For we cannot fair- 
ly consider as part of our ancient constitution, 
what the parliament was perpetually remonstra- 
ting against, and the statute book is full of enact- 
ments to repress. Doubtless the continual acqui- 
escence of a nation in arbitrary government may 
ultimately destroy all privileges of positive institu- 
tion, and leave them to recover, by such means 
as Opportunity shall offer, the natural and impre- 
Scriptible rights for which human societies were 
established. And this may perhaps be the case 
at present with many Europe an kingdoms. But 
it would be necessary to shut our eyes with delib- 
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the smaller rights of the crown shew better the 
original lineaments of our constitution. It is said 
commonly enough, that all prerogatives are given 
for the subject’s good. I must confess that no 
part of this assertion corresponds with my view 
ofthe subject. It neither appears to me that these 
prerogatives were ever given, nor that they ne- 
cessarily redound to the subject’s good. Prerog- 
ative, in its old sense, might be defined an ad- 
vantage obtained by the crown over the subject, 
in cases where their interests came into compe- 
tition, by reason of its greater strength. This 
sprang from the nature of the Norman govern- 
ment, which rather resembled a scramble of wild 
beasts, where the strongest takes the best share, 
than a system founded upon principles of com- 
mon utility. And, modified as the exercise of 
most prerogatives has been by the more liberal 
tone which now pervades our course of govern- 
ment, whoever attends to the common practice 
of courts of justice, and still more whoever con- 
sults the law books, will not only be astonished 
at their extent and multiplicity, but very fre- 
quently at their injustice and severity. 

The real prerogatives that might formerly be 
exerted were sometimes of so injurious a nature, 
that we can hardly separate them from their 
abuse. A striking instance is that of purveyance, 
at once illustrate the definition above 
given of a prerogative, the limits within which 
it was to be exercised, and its tendency to trans- 
them. This was a right of purchasing 
whatever was necessary for the king’s household, 
at a fair price, in preference to every competitor, 
and without the consent of the owner. By the 
same prerogative, carriages and horses were im- 
pressed for the king’s journeys, and lodgings 
provided for his attendants. This was defended 
on a pretext of necessity, or at least of great con- 
venience to the sovereign, and was both of high 
antiquity and universal practice throughout Eu- 
rope. But the royal purveyors had the utmost 
temptation, and doubtless no sinall store of pre- 
cedents, to stretch this power beyond its legal 
boundary ; and not only to fix their own price too 
low, but to sieze what they wanted without any 
payment at all, or with tallies which were carried 
in vain to an empty exchequer.* This gave rise 
to a number of petitions from the commons, upon 
which statutes were often framed; but the evil 
was almost incurable in its nature, and never 
ceased till that prerogative was itself abolished. 
Purveyance, as I have already said, may serve to 
distinguish the defects from the abuses of our 
constitution. It was a reproach to the law, that 
men should be compelled to sell their goods with- 
out their consent; it was a reproach to the admin- 
istration, that they were deprived of them with- 
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erate prejudice against the whole tenor of the| 
most unquestionable authorities, against the peti-| 


ions of the commons, the acts of the legislature, 
the testimony of historians and lawyers, before 
we could assert that England acquiesced in those 


abuses and oppressions, which it must be con-| 


fessed she was unable fully to prevent. 

The word prerogative is of a peculiar import, 
and scarcely understood by those who come from 
the studies of political philosophy. We cannot} 
define it by any theory of executive functions. 
All these may be comprehended in it, but also a 
great deal more. It is best perhaps to be under-| 


| 


The right of purchasing men’s goods for the 
use of the king was extended by a sort of analogy 
to their labor. Thus Edward II]. announces to 
all sheriffs, that William of Walsingham had a 


*Letters are directed to all the sheriffs, 2 Edw. 
I. enjoining them to send upa certain number of 
beeves, sheep, capons, Xc. for the king’s corona- 
tion. Rymer, vol. ii. p. 21. By the statute 21 
Edw. III. c. 12. goods taken by the purveyors 


| were to be paid for on the spot, if under twenty 


| 


shillings value, 

above that value. But it is not to be imagined 
\that this law was or could be observed. 

Edward III. impelled by the exigencies of ‘his 

| French war, went still greater lengths, and siez- 

ed large quantities of wool, which he sold beyond 


stood by its derivation; and has been said to be|sea, as well as provisions for the supply of his 


that law in case of the king, which is law in no} 
case of the subject. Of the higher and more sov- 
ereign prerogatives, I shall here say nothing; they 
result from the nature of a monarchy, and have 
nothing very peculiar in their character. 


army. In both cases the proprietors had tallies, 
or other securities ; but their espair of obtaining 
ayment gave rise, in 1338, to an insurrection. 


here isa singular apologetical letter of Edward 


But to the archbishops on this occasion. 


or within three months time, if 


commission to collect as many , painters as might 
suffice for ‘‘our works in St. Stephen’s chapel, 
Westminster, to be at our wages as long as shall 
be necessary ;”’ and to arrest and keep in prison 
all who should refuse or be refractory; and en- 
joins them to lend their assistance. Windsor 
Castle owes its massive magnificence to laborers 
impressed fromevery partofthe kingdom. There 
is even a commission from Edward LV. to take as 
many workmen in gold as were wanting, and 
employ thern at the king’s cost upon the trappings 
of himself and his household. 

Another class of abuses intimately connected 
with unquestionable, though oppressive, rights 
of the crown, originated in the feudal tenure 
which bound aljl the lands of the kingdom. The 
king had indisputably a right to the wardship of 
his tenants in chivalry, and to the escheats or 
forfeitures of persons dying without heirs or at- 
tainted for treason. But his officers, under pre- 
tence of wardship. took possession of lands not 
held immediately of the crown, claimed escheats 
where a right heir existed, and siezed estates as 
forfeited, which were protected by the statute of 
entails. The real owner had nv remedy against 
this dispossession, but to prefer his petition of 
right in chaneery, or, which was probably more 
effectual, to procure a remonstrance of the house 
of commons in his favor. Even where justice 
was finally rendered to him, he had no recom- 
pense for his damages, and the escheators were 
not less likely to repeat an iniquity by which they 
could not personally suffer. 

The charter of the forests, granted by Henry 
III. along with Magna Charta, had been design- 
ed to crush the flagitious syste m of oppression, 
which prevailed in those favorite haunts of the 
Norman kings. They had still, however, their 
peculiar jurisdiction, though from the time at 
least of Edward III., subject in some measure to 
the control of the king’s bench.* The foresters, 
| suppose, might find a compensation for their 
want of the common law, in that easy and licen- 
tious way of life which they affected; but the 
neighboring cultivators frequently suffered from 
the king’s officers, who attempted to recover 
those adjacent lands, or, as they were called, 
purlieus, which had been disafforesied by the 
charter, and protected by frequent perambula- 
tions. Many petitions of the commons relate to 
this grievance. 

The constable and marshal of England posses- 
sed a jurisdiction, the proper limits whereof were 
suflicie ntly narrow, as it seems to have extend- 
ed only to appeals of treason committed beyond 
sea, which were determined by combat, and to 
military offences within the realm. But these 
high officers frequently took upon them to inquire 
of treasons and felonies cognizable at common 
law, and even of civil contracts or trespasses. 
This is no bad illustration of the state in which 
our constitution stood under the Plantagenets. 
No color of right or of supreme prerogative was 
Set up to justify a procedure so manifestly repug- 
nant to the great charter. For all remonstrances 
against these encroachments, the king gave 
promises in return; and a statute was enacted, 
in the 13th of Richard LII., declaring the bounds 
of the constable and marshal’s jurisdiction. It 
could not be denied, therefore, that all infringe- 
ments of these acknowledged limits were illegal, 


*The forest domain of the king, says the author 
of the Dialogue on the Exchequer under Henry 
II., is governed by its own laws, not founded on 
the common law of the land, but the voluntary 
enactment of princes; so that whatever is done 
by that law is reckoned not legal in itself but le- 
gal according to the forest law. p. 29. non justum 
absolute sed justum secundum legem foreste 
dicatur. I believe my translation of justum is 
right; for he is not writing satiracally. 
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even if they had a hundred fold more actual pre- 
cedents in their favor than can be supposed. 
But the abuse by no means ceased after the pass- 
ing of this statute, as several subsequent petitions, 
that it might be better regarded, will evince. 
One, as it contains a special instance, I shall in- 
sert. Itis of the fifth year of Henry IV. ‘On 
several supplications and petitions made by the 
commons in parliament to our lord the king for 
Bennet Wilman, who is accused by certain of 
his ill-wishers, and detained in prison, and put 
to answer before the constable and marshal, 
against the statutes and the common law of Eng- 
land, our said lord the king, by the advice and 
assent of the lords in parliament, granted that 
the said Bennet should be treated according to 
the statutes and common law of England, not- 
withstanding any commission to the contrary, or 
accusation against him made before the consta- 
ble and marshal.” And a writ was sent to the 
justices of the king’s bench with a copy of this 
article from the roll of parliament, directing them 
to proceed as they shall see fit according to the 
laws and customs of England. 

It must appear remarkable, that, in a case so 
manifestly within their competence, the court of 
king’s bench should not have issued a writ of ha- 
beas corpus, without waiting for what may be 
considered as a particular act of parliament. But 
it is a natural effect of an arbitrary administration 
of government, to intimidate courts of justice.* 
A negative argument, founded upon the want 
of legal precedents, is certainly not conclusive, 
when it relates to a distant period, of which all 
the precedents have not been noted; yet it must 
strike us, that in the learned and zealous argu- 
mente of Sir Robert Cotton, Mr.Selden and others, 
against arbitrary imprisonment, in the great case 
of the habeas corpus, though the statute law is 
full of authorities in their favor, we find no in- 
stance adduced, earlier than the reign of Henry 
VII. where the king’s bench has released, or 
even bailed, persons committed by the council, 
or the constable, though it is unquestionable that 
such committals were both frequent and illegal. 

If I have faithfully represented thus far the 
history of our constitution, its essential character 
will appear to be a monarchy greatly limited by 
law, though retaining much power that was ill 
calculated to promote the public good, and swerv- 
ing continually into an irregular course, which 
there was no restraint adequate to correct. But 
of all the notions that have been entertained as 
to the theory of this constitution, the least conso- 
nant to law and to history is that which considers 
the king, as merely an hereditary executive mag- 
istrate, the first officer of the state. What ad- 
vantages might result from such a form of gov- 
ernment, this is not the place to discuss. But it 
certainly was not the ancient constitution of 
England. There was nothing in this, absolutely 
nothing, of a republican appearance. All seem- 


*The apprehension of this compliant spirit in 
the ministers of justice led to an excellent act in 
2 E. Ill. c. 8. that the judges shall not omit to do 
right for any command under the great or privy 
eeal. And the conduct of Richard II., who 
sought absolute power by corrupting or intimida- 
ting them, produced another statute in the elev- 
enth year of his reign, (c. 10.) providing that 
neither letters of the king’s signet, nor of the 


privy seal should from thenceforth be sent in dis- | 


turbance of the law. An ordinance of Charles 
V., king of France, in 1369, directs the parlia- 
ment of Paris to pay no regard to any letters un- 
der his seal suspending the course of legal pro- 
cedure, but to consider them as surreptitiously 
obtained. Villaret,t.x.p.175. This ordinance, 
which was sedulously observed, tended very 
much to confirm the independence and integrity 
of that tribunal. 


ed to grow out of the monarchy, and was refer- | originals of conquest and compact. Concerning 
red to its advantage and honor. The voice of the latter, he declares emphatically a truth not 
supplication, even in the stoutest dispositions of -always palatable to princes, that such govern. 
the commons, was always humble; the prerog- ments were instituted by the people, and for the 
ative was always named in large and pomp-| people’s good; quoting St. Augustin for a similar 
ous expressions. Still more naturally may we | definition of a political society. ‘As the head 
expect to find in the lawbooks even an ob-' of a body natural cannot change its nerves and 
sequious deference to power from judges who/|sinews, cannot deny to the several parts their 
scarcely ventured to consider it as their duty; proper energy, their due proportion and aliment 
to defend the subject’s freedom, and who be- of blood; neither can a king, who is the head of 
held the gigantic image of prerogative, in the) the body politic, change the laws thereof, nor 
full play of its hundred arms, constantly be-|take from the people what is theirs, by right, 
fore their eyes. Through this monarchical tone} against their consent. Thus you have, sir, the 
which certainly pervades all our legal author-| formal institution of every political kingdom, 
ities, a writer, like Hume, accustomed to phi-| from whence you may guess at the power which 
losophical liberality as to the principles of gov-|a king may exercise with respect to the laws and 
ernment, and to the democratical language} the subject. For he is appointed to protect his 
which the modern aspect of the constitution and | subjects in their lives, properties and laws; for 
the liberty of printing have produced, fell hastily| this very end and purpose he has the delegation 
into the error of believing that all limitations of| of power from the people; and he has no just 
royal power during the fourteenth and fifteenth} claim to any other power but this. Wherefore, 
centuries were as much unsettled in law and inj} to give a brief answer to that question of your’s, 
public opinion, as they were liable to be violated| concerning the different powers which kings 
by force. Though a contrary position has been| claim over their subjects, I am firmly of opinion 





sufficiently demonstrated, I conceive, by the| that it arises solely from the different natures of 
series of parliamentary proceedings which I have| their original institution, as you may easily col- 
already produced, yet there is a passage in Sir| lect from what has been said. So the kingdom 
John Fortescue’s treatise De Laudibus Legum| of England had its original from Brute and the 
Angliw, so explicit and weighty, that no writer| Trojans, who attended him from Italy and 
on the English constitution can be excused from} Greece, and became a mixt kind of government, 
inserting it. This eminent person having been| compounded of the regal and political.” 


chief justice of the king’s bench under Henry 
VI., was governor to the young prince of Wales) 
during his retreat in France, and received at his} 
hands the office of chancellor. It must never be| 
forgotten, that, in a treatise purposely composed 


It would occupy too much space to quote eve- 
ry other passage of the same nature in this trea- 
tise of Fortescue, and in that entitled, Of the 
Difference of an Absolute and Limited Monarchy, 
which, so far as these points are concerned, is 


for the instruction of one who hoped to reign} nearly atranslation from the former.* But these, 
over England, the limitations of government are corroborated as they are by the statute-book and 
enforced as strenuously by Fortescue, as some} by the rolls of parliament, are surely conclusive 
succeeding lawyers have inculcated the doctrines| against the notions which pervade Mr. Hume’s 
of arbitrary prerogative. History. I have already remarked that a sense 

‘‘A king of England cannot at his pleasure/of the glaring prejudice by which some whig 
make any alterations in the law of the land, for! writers had been actuated, in representing the 
the nature of his government is not only regal,| English constitution from the earliest times as 
but political. Had it been merely regal, he) nearly arrived at its present perfection, conspi- 
would have a power to make what innovations} red with certain prepossessions of his own to 
and alterations he pleased in the laws of the) lead this eminent historian into an equally erro- 
kingdom, impose iallages and other hardships) neous system on the opposite side. And as he 
upon the people, whether they would or no,| traced the stream backwards, and came last to 
without their consent, which sort of government the times of the Plantagenet dynasty, with opin- 





the civil laws point out, when they desire Quod 
principi plaucit, legis habet vigorem. But it is 
much otherwise with a king whose government 
is political, because he can neither make any al- 





teration or change in the laws of the realm with- 
out the consent of the subjects, nor burthen them 
against their wills with strange impositions, so 
that a people governed by such laws as are made | 
by their own consent and approbation enjoy their} 
properties securely, and without the hazard of) 
being deprived of them, either by the king or any | 
other. The same things may be effected under) 
an absolute prince, provided he do not degener- 
ate into the tyrant. Of such a prince, Aristotle, | 
in the third of his Politics, says, ‘It is better for 
a city to be governed by a good man, than by} 
good laws.” But because it does not always hap- 
pen, that the person presiding over a people is| 


ions already biassed, and even pledged to the 
world in his volumes of earlier publication, he 
was prone to seize hold of, and even exaggerate, 
every circumstance that indicated immature civ- 
ilization, and law perverted or infringed.t To 


*The latter treatise, having been written un- 
der Edward IV., whom Fortescue, as a restored 
Lancastrian, would be anxious not to offend, 
and whom in fact he took some pains to concili- 
ate both in this and other writings, it is evident, 
that the principles of limited monarchy were as 
fully recognized in his reign, whatever particular 
acts of violence might occur, as they had been 
under the Lancastrian princes. 

+The following is one example of these preju- 
dices: In the 9th of Richard II. a tax on wool 
granted till the ensuing feast of St. John Baptist 


so qualified, St. Thomas, in the book which he} was to be intermitted from thence to that of St. 


wrote to the king of Cyprus, de Rigemine Prin- 
cipum, wishes, that a kingdom could be so insti- 
tuted as that the king might not be at liberty to) 
tyrannize over his people; which only comes to) 
pass in the present case; that is, when the sov- 
ereign power is restrained by politicallaws. Re- 
joice, therefore, my good prince, that such is the 
law of the kingdom to which you are to inherit, 





because it will afford, both to yourself and sub-| 
jects, the greatest security and satisfaction.” 

The two great divisions of civil rule, the abso- 
i or regal, as he calls it, and the political,’ 
Fortescue proceeds to deduce trom the several, 


Peter, and then to re-commence ; that it might 
not be claimed as a right. Rot. Parl. vol. iii. p. 
214. Mr. Hume has noticed this provision, a5 
‘“‘shewing an accuracy beyond what was to be 
expected in those rude times.” In this epithet 
we see the foundation of his mistakes. The age 
of Richard II. might perhaps be called rude in 
some respects. But assuredly in prudent and 
circumspect perception of consequences, and an 


| accurate use of language, there could be no rea- 


son why it should be deemed inferior to our own. 
If Mr. Hume had ever deigned to glance at the 
legal decisions reported in the Year-books 0! 
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this his ignorance of English jurisprudence, 
which certainly in some measure disqualified hii 
from writing our history, did not a little contri- 
bute ; misrepresentations frequentiy occurring in 
his work, which a moderate acquaintance with 
the law of the land would have prevented. 

It is an honorable circumstance to England, 
that the history of no other country presents so 
few instances of illegal condemnations upon po- 
litical charges. The judicial torture was hardly 
known, and never recognized by law. Thesen- 
tence in capital crimes, fixed unalterably by cus- 
tom, allowed nothing to vindictiveness and in- 
dignation. There hardly occurs an example of 
any one being notoriously put to death without 
form of trial, except in moments of flagrant civil 
war. If the rights of juries were sometimes 
evaded, by irregular jurisdictions, they were at 
least held sacred by the courts of law; and 
through all the vicissitudes of civil liberty, no 
one ever questioned the primary right of every 
freeman, handed down from his Saxon forefath- 
ers, to the trial by his peers. A just regard for 
public safety prescribes the necessity of severe 
penalties against rebellion and conspiracy; but 
the interpretation of these offences, when en- 
trusted to. sovereigns and their counsellors, has 
been the most tremendous instrument of despotic 
power. In rude ages, even though a general 
spirit of political liberty may prevail, the legal 
character of treason will commonly be undefin- 
ed; nor is it the disposition of lawyers to give 
greater accuracy to this part of criminal juris- 
prudence. The nature of treason appears to 
have been subject to much uncertainty in Eng- 
land before the statute of Edward ILI. If that 
memorable law did not give all possible precision 
to the offence, which we must certainly allow, it 
prevented at least those stretches of vindictive 
tyranny which disgrace the annals of other coun- 
tries. The praise, however, must be understood 
as coniparative. Some cases of harsh if not ille- 
gal convictions could hardly fail to occur, In 
times of violence and during changes of the 
reigning family. Perhaps the circumstances 
have now and then been aggravated by histori- 
ans. Nothing could be more illegal than the con- 
viction of the earl of Cambridge and Lord Scrop 
in 1415, if it be true according to Carte and 
Hume, that they were not heard in their defence. 
But, whether this is to be absolutely inferred 
from the record is perhaps open to question. 
There seems at least to have been no sufficient 
motive for such an irregularity; their participa- 
tion in a treasonable conspiracy being manifest 
from their own confession. The proceedings 
against Sir John Mortimer in the 2d of Henry 
VI. are called by Hume highly irregular and ille- 
gal. They were, however, by act of attainder, 
which cannot well be styled illegal. Nor are 
they to be considered as severe. Mortimer had 
broken out of the Tower, where he wes confined 
on a charge of treason. This was a capital felo- 
ny at common law; and the chief irregularity 
seems to have consisted in having recourse to 
parliament in order to attaint him of treason, 
when he had already forfeited his lite by another 
crime. 

[ would not willingly attribute to the preva- 
lence of Tory dispositions what may be explain- 
ed otherwise, the progress which Mr. Hume’s 
historical theory as to our constitution has been 
gradually making since its publication. The 
tide of opinion, which since the Revolution, and 
indeed since the reign of James I., had been 


flowing so strongly, in favor of the antiquity of 


our liberties, now seems, ~.uong the higher and 


those times, he would have been surprised, not 
only at the utmost accuracy, but at a subtle re- 


linement in verbal logic, which none of his own | 


etaphysical treatises could surpass. 
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more literary classes, to set pretty decidedly the others who are called freeholders, and many yeo- 
other way. Though we may still sometimes, men of estates sufficient to make a substantial 
hear a demagogue chattering about the wittena-| jury.” I would, however, point out more par- 
gemot, it is far more usual to find sensible and| ticularly two causes which had a very leading 
liberal men who look on Magna Charta itself as| efficacy in the gradual developement of our con- 
the result of an uninteresting squabble between) stitution; first, the schemes of continental am- 
the king and his barons. Acts of force and in-| bition in which our government was long engag- 
justice, which strike the cursory inquirer, espe- ed; secondly, the manner in which the feudal 
cially if he derives his knowledge from modern) principles of insubordination and resistance were 
compilations, more than the average tenor of} modified by the prerogatives of the early Norman 
\events, are selected and displayed as fair sam-| kings. 
|ples of the law and of its administration. We 1. At the epoch when William the Conqueror 
are deceived by the comparatively perfeet state, ascended the throne, hardly any other power was 
of our present liberties, and forget that our supe-| possessed by the king of France than what he 
rior security is far less owing to positive law,| inherited from the great fiefs of the Capetian 
than to the control which is exercised over gov- family. War with such a potentate was not ex- 
ernment by public opinion through the general) ceedingly to be dreaded, and William, besides 
use of printing, and to the diffusion of liberal | his immense revenue, could employ the feudal 
principles in policy through the same means.| services of his vassals, which were extended by 
Phus, disgusted at a contrast which it was hard-| him to continental expeditions. These circum- 
ly candid to institute, we turn away from the| stances were not essentially changed till after 
records that attest the real, though imperfect.) the loss of Normandy; for the acquisitions of 
freedom of our ancestors; and are willing to be| Henry II. kept him fully on an equality with the 
persuaded, that the whole scheme of English) French crown, and the dilapidation which had 
|polity, till the commons took on themselves to} taken place in the royal demesnes was compen- 
assert their natural rights against James I., was| sated by several arbitrary resources that filled the 
at best but a mockery of popular privileges, hard-| exchequer of these monarchs. But in the reigns 
ly recognized in theory, and never regarded in| of John and Henry III., the position of England, 
effect. or rather of its sovereign, with respect to France, 
|. This system, when stripped of those slavish} underwent a very disadvantageous change. 
inferences that Brady and Carte attempted to) The loss of Normandy severed the connexion 
build upon it, admits perhaps of no essential ob-| between the English nobility and the continent; 
jection but its want of historical truth. God for-| they had no longer estates to defend, and took 
bid that our right to a just and free government) not sufficient interest in the concerns of Guienne, 
|should be tried by a jury of antiquaries! Yet it)to fight for that province at their own cost. 
is a generous pride, that intertwines the con-) Their feudal service was now commuted for an 
sciousness of hereditary freedom with the memo- escuage, which fell very short of the expenses 
ry of our ancestors; and no trifling argument) incurred in a protracted ‘campaign. Tallages of 
against those who seem indifferent in its cause, royal towns and demesne lands, extortion of mo- 
that the character of the bravest and most virtu- ney from the Jews, every feudal abuse and op- 
ous among nations has not depended upon the pression were tried in vain to replenish the 
accidents of race or climate, but been gradually! treasury, which the defence of Eleanor’s inheri- 
wrought by the plastic influence of civil rights, tance against the increased energy of France 
transmitted as a prescriptive inheritance through! was constantly exhausting. Even in the most 
a long course of generations. arbitrary reigns, a general tax among landhold- 
By what means the English acquired and pre- ers, in any cases but those prescribed by the feu- 
served this political liberty, which, even in the dal law, had not been ventured; and the stand- 
fifteenth century, was the admiration of judicious ing bulwark of Magna Charta, as well as the fee- 
foreigners, Is a very rational and interesting in- bleness and unpopularity of Henry III., made it 
quiry. Their own serious and steady attachment more dangerous to violate an established princi- 
,to the laws must always be reckoned among the ple. Subsidies were, therefore, constantly re- 
principal causes of this blessing. The civil quired; but for these it was necessary for the 
equality of all freemen below the rank of peer- king to meet parliament, to hear their complaints, 
age, and the subjection of peers themselves to and, if he could not elude, to acquiesce in their 
the impartial arm of justice, and to a just share petitions. These necessities came still more ur- 
in contribution to public burthens, advantages gently upon Edward I., whose ambitious spirit 
unknown to other countries, tended to identify could not patiently endure the encroachments of 
the interests, and to assimilate the feelings of the Philip the Fair, a rival not less ambitious, but 
aristocracy with those of the people; classes certainly less distinguished by personal prowess 
whose dissention and jealousy has been in many than himself. What advantage the friends of 
|instances the surest hope of sovereigns aiming liberty reaped from this ardor for continental 
,at arbitrary power. This freedom from the op- warfare is strongly seen in the circumstances at- 
pressive superiority of a privileged order was) tending the Confirmation of the Charters. 
peculiar to England. In many kingdoms the, But after this statute had rendered all tallages 
royal prerogative was at least equally limited-| without consent of parliament illegal, though it 
The statutes of Aragon are more full of remedial) did not for some time prevent their being occa- 
provisions. The right of opposing a tyrannical) sionally imposed, it was still more difficult to 
government by arms was more frequently assert-| carry on a war with France or Scotland, to keep 
ed in Castile. But no where else did the people) ———______ ; np aveins idee ene 
possess both by law, and I think upon the whole,) frankleyn of Chaucer; for the word esquire in 
in effect, so much security for their personal; Fortescue’s time, was only used in its limited 
freedom and property. Accordingly, the mid-| sense, for the sons of peers and knights, or such 
dling ranks flourished remarkably, not only in| as had obtained the title by creation or some other 
commercial towns, but among the cultivators of, legal means. 
the soil. ‘* There is scarce a small village,” says) The mention of Chaucer leads me to add, that 
Sir J. Fortescue, ‘“‘in which you may not find a the prologue to his Canterbury Tales, is of itself 
|knight, an esquire, or some substantial house-| a continual testimony to the plenteous and com- 
holder, (pater familias), commonly called a frank- fortable situation of the middle ranks in Eng- 
leyn,* possessed of considerable estate ; besides) land, as well as to that fearless independence 
_ and frequent originality of character amongst 
*By a frankleyn in this place, we are to un-| them, which liberty and competence have con- 
derstand what we call a country squire, like the, spired to produce. 
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on foot naval armaments, or even to preserve the| force of that system by the application of a| directed only to coerce the government, or, at 


courtly magnificence which that age of chivalry| stronger power; by preserving order, adminis-|the utmost, to change the succession of the 


affected, without perpetual recurrence to the 
house of commons. Edward III. very little con- 
sulted the interests of his prerogative when he 
stretched forth his hand to seize the phantom of 
acrown in France. It compelled him to assem- 
ble parliament almost annually, and often to hold 
more than one session within the year. Here 
the representatives of England learned the habit 
of remonstrance and conditional supply; and 
though, inthe meridian of Edward’s age and vi- 
gor, they often failed of immediate redress, yet 
they gradually swelled the statute-roll with pro- 
visions to secure their country’s freedom; and 
acquiring self-confidence by mutual intercourse, 
and sense of the public opinion, they became able, | 
before the end of Edward’s reign, and still more 
in that of his grandson, to control, prevent, and 
punish the abuses of administration. Of all 
these proud and sovereign privileges, the right 
of refusing supply was the key-stone. But for 
the long wars in which our kings were involved, 
at their first possession of Guienne, and after- 
wards by their pretensions upon the crown of; 
France, it would have been easy to suppress re- 
monstrances by avoiding to assemble parliament. 
For it must be confessed, that an authority was 
given to the king’s proclamation, and to ordi- 
nances of the council, which differed but little 
from legislative power, and would very soon 
have been interpreted by complaisant courts of 
justice to give them the full extent of statutes. 

It is common indeed to assert, that the liberties 
of England were bought with the blood of our 
forefathers. This is a very magnanimous boast; 
and in some degree is consonant enough to the 
truth. But it is far more generally accurate to 
say that they were purchased by mgney. A great 
proportion of our best laws, including Magna 
Charta itself, as it now stands confirmed by Hen-| 


ry III., were, in the most literal sense, obtained 


by a pecuniary bargain with the crown. In 
many parliaments of Edward III. and Richard 
Il. this sale of redress is chaffered for as distinct- 
ly, and with as little apparent sense of disgrace, 
as the most legitimate business between two 
merchants would be transacted. So little was 
there of voluntary benevolence in what the 
royal courtesy of our constitution styles conces- 
sions from the throne; and so little title have 
these sovereigns, though we cannot refuse our 
admiration to the generous virtues of Edward) 
III. and Henry V., to claim the gratitude of pos- 
terity as the benefactors of their people! 

2. The relation established between a lord and 
a vassal by the feudal tenure, far from contain-| 
ing principles of any servile and implicit obe-| 
dience, permitted the compact to be dissolved in| 
case of its violation by either party. This ex-| 
tended as much to the sovereign as to the infe-| 
rior lords ; the authority of the former in France, 
where the system most flourished, being for seve- 
ral ages rather feudal than political. If a vassal 
was aggrieved, and if justice was denied him, 
he sent a defiance, that is, a renunciation of| 
fealty to the king, and was entitled to enforce | 
redress at the point of his sword. It then be-| 
came a contest of strength as between two inde-| 
dependent potentates, and was terminated by 
treaty, advantageous or otherwise, according to 
the fortune of war. This privilege, suited) 
enough to the situation of France, the great peers) 
of which did not originally intend to admit more 
than a nominal supremacy in the house of Capet, | 
was evicently less compatible with the regular| 
monarchy of England. The stern natures of} 
William the Conqueror and his successors kept} 
in control the mutinous spirit of their nobles, 
and reaped the profit of feudal tenures, without 
submitting to their reciprocal obligations. They 
counteracted, if I may so say, the centrifugal 


tering justice, checking the growth of baronial | 
influence and riches, with habitual activity, vigi- | 
lance and severity. Still, however, there re-| 
mained the original principle, that allegiance de-| 
pended conditionally upon good treatment, and 
that an appeal might be lawfully made to arms 
against an oppressive government. Nor was 
this, we may be sure, left for extreme necessity, | 
or thought to require a long enduring forbear- 
ance. In modern times, a king compelled by 
his subjects’ swords to abandon any pretensicn | 
would be supposed to have ceased to reign; and 
the express recognition of such a right as that of | 
insurrection has been justly deemed inconsis- 
tent with the majesty of law. But ruder ages 
had ruder sentiments. Force was necessary to| 
repel force; and men accustomed to see the 
king’s authority defied by private riot were not) 
much shocked when it was resisted in defence | 
of public freedom. 

The Great Charter of John was secured by the 
election of twenty-five barons, as conservators of 
the compact. If the king, or the justiciary in 
his absence, should transgress any article, any 
four might demand reparation, and on denial 
carry their complaint to the rest of their body.| 
** And those barons, with all the commons of the 
land, shall distrain and annoy us by every means | 
in their power; that is, by seizing our castles, 
lands and possessions, and every other mode, | 
till the wrong shall be repaired to their satisfac- 
tion; saving our person, and our queen, and 
children. And when it shall be repaired, they 
shall obey us as before.’? It is amusing to see 
the common law of distress introduced upon this | 
gigantic scale; and the capture of the king’s 
castles treated as analogous to impounding a 
neighbor’s horse for breaking fences. 

A very curious illustration of this feudal prin- 
ciple is found in the conduct of William earl of 
Pembroke, one of the greatest names in our an-| 
cient history, towards HenryIII. The king had} 
defied him, which was tantamount to a declara- 
tion of war; alleging that he had made an inroad | 
upon the royal domains. Pembroke maintained | 
that he was not the aggressor, that the king had 
denied him justice, and been the first to invade | 
his territory; on which account he had thought 
himself absolved from his homage, and at liberty | 
to use force against the malignity of the royal ad-| 


|the throne. 





visers. ‘* Nor would it be for the king’s honor,’’| 
the earl adds, ‘‘that I should submit to his will) 


| against reason, whereby I should rather do wrong | 


to him and to that justice which he is bound to) 
administer towards his people: And I should| 


give an ijl example to all men, in deserting jus-|rise to several prohibitory statutes. 


crown, without the smallest tendency to sepa- 
ration, they did not impair the national strength, 
nor destroy the character of the constitution. In 
all these contentions, it is remarkable that the 
people and clergy sided with the nobles against 
No individuals are so popular with 
the monkish annalists, who speak the language of 
the populace, as Simon earl of Leicester, Thomas 


‘earl of Lancaster, and Thomas earl of Glouces- 


ter, all turbulent opposers of the royal authority, 
and probably little deserving of their panegyrics. 
Very few English historians of the middle ages 
are advocates of prerogative. This may be as- 


'eribed both to the equality of our laws, and to the 
‘interest which the aristocracy found in courting 


popular favor, when committed against so formi- 
dable an adversary as the king. And even now, 
when the stream, that once was hurried along 
gullies, and dashed down precipices, hardly be- 
trays, upon its broad and tranquil bosom, the 
motion that actuates it, it must still be accounted 
a singular happiness of our constitution, that, all 
ranks graduating harmoniously into one another, 
the interests of peers and commoners are radical- 
ly interwoven; each in a certain sense distin- 
guishable, but not balanced like opposite weights, 
not separated like discordant fluid, not to be se- 
cured by insolence or jealousy, but by mutual ad- 
herence and reciprocal influences. 

From the time of Edward I. the feudal system 
and all the feelings connected with it declined 
very rapidly. But what the nobility lost in the 


i‘number of their military tenants was in some 


degree compensated by the state of manners. 
The higher class of them, who took the chief 


ishare in public affairs, were exceedingly opu- 


lent; and their mode of life gave wealth an in- 
credibly greater efficacy than it possesses at pre- 
sent. Gentlemen of large estates and good 
families, who had attached themselves to these 
great peers, who bore offices, which we should 
call menial, in their households, and sent their 
children thither for education, were of course 
ready to follow their banner in a rising, with- 
out much inquiry into the cause. Still less 
would the vast body of tenants, and their retain- 
ers, who were fed at the castle in time of peace, 
refuse to carry their pikes and staves into the 
field of battle. Many devices were used to pre- 
serve this aristocratic influence, which riches 
and ancestry of themselves rendered so formida- 
ble. Such was the maintenance of suits, or con- 
federacies for the purpose of supporting each 
other’s claims in litigation, which was the subject 
of frequent complaints in parliament, and gave 
By help of 


tice and right, in compliance with his mistaken | such confederacies, parties were enabled to make 


will. For this would shew that I loved my} 
worldly wealth better than justice.” These} 
words, with whatever dignity expressed, it may 
be objected, prove only the disposition of an 
angry and revolted earl. Dut even Henry 
fully admitted the right of taking arms against | 
himself, if he had meditated his vassal’s destruc- | 
tion, and disputed only the applicai-on of this 


maxim to the earl of Pembroke. 
These feudal notions, which placed the moral | 


violent entries upon the lands they claimed, 
which the law itself could hardly be said to dis- 
courage. Even proceedings in courts of justice 
were often liable to intimidation and influence.* 
A practice much allied to confederacies of main- 
tenance, though ostensibly more harmless, was 
that of giving liveries to all retainers of a noble 
family; but it had an obvious tendency to pre- 
serve that spirit of factious attachment and ani- 
mosities, which it is the general policy of a wise 


obligation of allegiance very low, acting under a| government to dissipate. From the first year of 
weighty pressure from the real strength of the! Richard Il. we find continual mention of this 
crown, were favorable to constitutional liberty.| custom, with many legal provisions against it, 
The great vassals of France and Germany aimed | but it was never abolished till the reign of Henry 
at living independently on their fiefs, with no} VII, 

further concern for the rest, than as usetul allies,| These associations under powerful chiefs were 
having a common interest against the crown. | , hicabantiecchghcecsipiidend wy 
But in England, as there was no prospect of} *No lord or other person, by 20 Ric. II. ¢. 3: 
throwing off subjection, the barons endeavored| was permitted to sit on the bench with the jus- 
only to lighten its burthen, fixing limits to pre-| tices of assize. Trials were sometimes overawed 
rogative by law, and securing their observation| by armed parties, who endeavored to prevent 
by parliamentary remonstrances, or by dint of|their adversaries from appearing. Paston Let- 
arms. Hence, as all rebellions in England were! ters, vol. iii. p. 119. 





